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I, Control and Regulation in General. 


TOPICAL INDEX. 


From July to December, 1914, inclusive 


INSURANCE BUSINESS IN GENERAL. 


Under statute, Insurance Commissioner has no power to prescribe ad- 
ditional requirements, and agents who have complied with statu- 
tory requirements are entitled to license. bao L. Wallace & Co. 
vs. Ferguson, State Ins. Com’r (Ore.)....cccscsccecseece cvccccce 

Held, that it was the intention of the ichsaniee “Legislature that the 
New York form of fire policy should be adopted as the basis 
of the insurance contract. State ex rel. Martin, Atty. Gen., et 
al. vs. Howard et al.—State ex rel. Howard, Auditor of Public 
Accounts, vs. Brian et al. (NeD.)....cccccccccccccseceececones 

Only such property as has a situs in this state is subject to” taxation 
under the general Revenue Act, hence only such receipts of 
foreign corporation for the previous year as were on hand or in 
banks in a county on April ist were assessable there under the 
Revenue Act. Fidelity & Casualty Co. of New York vs. Board of 
Review of Cook County (TN). cc ccccccccccccccccccccsccccccecse 

Policy loan agreement. Although original contract was made in Mis- 
souri, which state had exacted certain conditions, nonforfeiture 
provisions of Missouri cannot be applied to invalidate policy loan 
agreement made in New York between life company and bene- 
ficiary, a resident of New Mexico. New York Life Insurance 
Company ve. Mary E. Head (Mi) i ccccccccccdvvsccvesesnceesees 

Foreign life company having been admitted to Kentucky and ‘having 
effected contracts of insurance within the state, cannot, by its 
subsequent withdrawal from state, escape liability for the tax 
on renewal premiums collected by it for withdrawal on the con- 
tracts of insurance. Commonwealth, by Bosworth, Auditor, vs. 
Washington Life Ins. Co. (Ky.) 

Foreign life company having been admitted to do business in the state 
is liable for tax on premiums collected after its withdrawal from 
state. Commonwealth, by Bosworth, Auditor of Public Accounts, 
va. Filieate Life Tet CO. CHG occse ccccvvcevneseecccscenaenens 

The Superintendent of Insurance properly declined to issue a license 
authorizing the company to do business. State ex rel. Merchants’ 
Reserte Life Ins. Co. vs. Revelle, Supt. of Ins. (Mo.)........... 

Surety on a bond given by a fire company is liable for return premiums 
and for all losses which occurred during term of bond regardless 
of the fact that there had been previous bonds. Though losses 
occurred on policies written while an. earlier bond was in force, 
only the surety on the bond in force at the time of loss is liable, 
the provisions for renewal contemplating that there should be 
only one bond in force all the time and so the last surety cannot 
enforce contribution from his predecessors. Massachusetts Bond- 
ing & Ins. Co. vs. Home Life & Accident Co. et al. (Ark.)...... 

“Surety insurance’ is generally used as synonymous with “guaranty 
insurance.”’ People ex rel. Gosling et al. vs. Potts (Ill.)........ 

The term “guaranty insurance,’ as ordinarily used, is a guaranty or 
insurance against loss by default though sometimes against 
breach of contract. It is a contract whereby one for a con- 
sideration agrees to indemnify another against loss arising from 
want of integrity, fidelity or insolvency. Held, that the pur- 
poses for which relators desired to incorporate were covered by 
the Surety Act and that it was error for the Superintendent of 
Insurance to refuse to permit such incorporation except under 
the casualty insurance statute. People ex rel. Gosling et al. vs. 
POU CH) . cictesececcnccceminineadasrcwaaderonseuecsaaueasmin 

Const. art. 13, § 14, supersedes prior State License Act, so far as it 
applies to insurance companies and exemptions from the _ pro- 
visions thereof as to puyment of license tax thereunder. 
Hartford Fire Ins. Co. vs. Jordan, Secretary of State, et al. 
ie See eer rer rT rer eee Tee eT ee ce ere re ey Cre eee eee 

Payment of license tax by company under protest, to avoid for- 
feiture prescribed by statute for nonpayment of such tax, which 
would result in case court held such statute to be in force, was 
not a voluntary payment, so as not to be recoverable. Hartford 
Fire Ins. Co, vs. Jordan, Secretary of State, et al. (Cal.)........ 

Sections 4226, 4227 and 4273 of the General Statutes of 1909 prescribe 
the method of changing rates of fire insurance and vest ir 
State Superintendent of Insurance the authority to change such 
rates. The petition in this case states a cause of action. A®tna 
Ins. Co. et al. vs. Lewis, State Superintendent of Ins. (Kan.).... 





















FOREIGN UNDERWRITERS, COMPANIES, AND AGENTS 


Statute: Held that the plain intent of the act was to require a foreign 
company to keep not less than $200.000 in securities on deposit 
with the insurance department of Washington or the state where 
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it was incorporated. There is no such conflict between the In- 
surance Code (3 Rem. & Bal. Code § 6059—24) paragraph 4 
and paragraphs 1 and 2, as to require an investigation of the 
history of the act to determine whether paragraph 4 ought to 
be disregarded as in conflict with paragraphs 1 and 2. ‘State 
ex rel. Leach vs. Fishback, State Ins, Com’r (Wash.).........e.- 

Mandate of Secretary of State to represent foreign companies in Louisi- 
ana for service of citation or other lawful process continues in 
force so long as any policy or other liability remains outstand- 
ing. The Fair, Ltd., vs. American Union Fire Ins. Co. et al. (La.) 

Under the law, broker licensed to represent insurance companies 
may compel Insurance Commissioner to credit him with any 
premiums returned, regardless of the calendar year in which 
they were returned in calculating the amount of the tax. People 
vs. Merrill et al. (Cal.) 

Jurisdiction. Action may be brought against foreign corporation in any 
county in which there may be property of, or debts, ete. Clark 
vs. Bankers’ Accident Ins. Co. of Des Moines, Iowa (Neb.).... 

The tax is tu be computed upon premiums collected from residents of 
the state by foreign companies whether actually received by them 
within or without the state. Brown vs. Pittsburgh Life & Trust 
Co. (Ala.) 


PENALTIES AND OFFENSES. 

Penal Code relating to false or fraudulent claims includes any or every 
person, firm or corporation who may or might be liable under 
contract of insurance for the payment of fraudulent claim or 
proof of loss presented. Evidence of general reputation of cor- 
poration for doing insurance business was sufficient proof of his 
corporate capacity. People vs. Panagoit (Cal.).... 

The declaration concerning the purpose for which it w: 
incorporate a guaranty company was merely explanatory and 
did not affect its t to incorporate under the surety act. Peo- 
ple ex rel. Gosling et al. vs. Potts (Tll.) abe deceace 

The grant of a charter to an insurance company for purposes not au- 
thorized by the act under which it is incorporated only authorizes 
the company to carry on such business as is within the statute. 
People ex rel. Gosling et al. vs. Potts (Ill) 


Il, Insurance Companies. 

(A) STOCK COMPANIES. 

(1) Under a proper construction of the certificates issued by this company, 
the holders are only entitled, to receive a dividend of 5 per cent 
per annum on the amount of each certificate. Lockridge et al. vs. 
State Mut. Life Ins. Co. (Ga.) ‘ St ave are a 

Plaintiffs having taken their certificates after the change in the plan 
of business, they took subject thereto, and had no ground of 
complaint en account thereof. Cherokee Life Ins. Co. vs. Davis 
et al. Davis et al. vs. Cherokee Life Ins. Co. (Ga.) 

The benefit is dependent upon the collection of assessment upon persons 
holding similar contracts. Morrow vs. National Life Assn. of 
Des Moines, lowa (Mo.) 


MUTUAL COMPANIES. 


Notes in exchange for other notes accepted by general agent consti- 
tuted waiver of right of forfeiture. Pioneer Life Ins. Co. vs. 
Cox (Ark.) . . 

Held, that the company igrent was estopped from 
claiming thet the ten-year policy was ineffectual, because no ap- 
plication w made therefor. Amarillo Nat. Life Ins. Co. vs 
Brown (Te 

Not essential to validity of oral contract that premium be paid 
vance. Sun Ins. Office of Londo. vs. s..tenell ¢(Alal)d... : 

Under a proper construction of the certificates issued by th'is company, 
the holders are only entitled to receive a dividend of 5 per cent 
per annum on the amount of each certificate, Lockridge et al. vs. 
State Mut. Life Ins, Co. (Ga.) 

The benefit is dependent upon the collection of ‘ssment upon persons 
holding similar contracts. Morrow vs. National Life Assn. of 
Des Moines, Towa (Mo) 

There was nothing ‘n the policies 
pany to treat the class to which they belonged as independent 
units. “Policies on the Distribution Policy Plan,” means all 
policies issued on that plan and not merely policies issued in 
the same year at the same age and on the same plan. The safe 
conduct of the business of life insurance is to pursue such 
methods as will place a policyholder on a plane of exact equality 
to insure payment of valid death claims, all other considerations 
being held in strict subordination thereto. Shackelford Miller, 
ete., vs. New York Life Ins. Co. (Ky.) 
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Under the evidence there was no error in refusing to appoint a receiver 
for the assets of the company, at the instance of the certificate 
holders. Lockridge et al. vs. State Mut. Life Ins. Co. (Ga.).... 

Statute providing that knowledge of agent is knowledge of company 
applies to health policy. Strickland vs. Peerless Casualty Co. 
CHG) seccwse eC hecisenedaads Cuneta web dees WneeE eee sen coe wes 

Whether or not receiver should be appointed to take charge “of the 
assets of the company on application of the plaintiffs is to be 
determined according to their own rights and status and not 
according to others. Cherokee Life Ins. Co. vs. Davis et al.— 

Davis ot al. va. Cherekee Life Ine Co. (GO) ics bccccccttasicées ° 








Insurance Agents and Brokers. 
AGENCY FOR INSURER. 
Certificate of Secretary of State, etc., admissible in an action on a parol 
/ contract made by agent and prima facie established a general 
agency. Sun Ins. Odilice of London vs. Mitchell (Ala.)........... 
Statute providing that knowledge of agent is knowledge of company 
applies to health policy. Strickland vs. Peerless Casualty Co. 


3) Mere rrrrrrr eT err ee EA AT CC re eT 
Held, broker was age ont of insurer. Lehmann vs. Hartford Fire Ins. 
CG. CH) <snanusstcshucces Pe Meh ec eesnnew es Snaceme een emaeees 


Liability of agents was limited to the amount of the additional 
premium and not for the sum paid by the company tin settlement 
of loss where company had previously insisted on collection of 
additional premium or the cancellation of policy, but never- 


theless permitted it to remain in force. Phenix Ins. Co. of 
Hartford, Conn., va A. B. Banks & Co. ¢Ark.). 2. cccccose yausenae 


Defendant, a Washington corporation, engaged in writing surplus line 
of insurance in Eastern States, authorized a New York corpora- 
tion to issue and deliver policies in New York. Plaintiff, a 
Florida corporation, negotiated with defendant’s New York 
agent a surplus policy upon goods located in Florida; premium 
being paid and policy delivered in New York Held, policy was 
a New York contract authorizing a foreign corporation to main- 
tain in that state an action against another foreign corporation 
for breach of contract made within the state. Kline Bros. & 
Co. vs. North Coast Fire Ins. Co. (Wash.) 


If the company fails, the policyholder is entitled to recover full amount 
of the unearned premium, but as between the local agent and 
the company the former has done his work by securing and 
writing the policy and the subsequent default of the company 
cannot entitle it to recover back from the agent any part of his 
commission since a company may not profit by its own wrong 
or default. T. T. Hay & Brother vs. The Union Fire Insurance 
Company et als. (N. C.) 


The claim that where a local agent, in order to accommodate his 
policyholders and to save them the expense and trouble of filing 
their small claims, saw fit to advance amounts due, having the 
claim assigned to such local agent, that the local agents are not 
entitled to prove for such amount, but should deduct therefrom 
one-half of the commission which the agent carried and received 
when he placed the business originally, cannot be sustained. The 
commission paid an agent for writing a policy of insurance Is 
paid as compensation for his work in securing the business and 
running the agency for the company. T T. Hay & Brother 
vs. The Union Fire Insurance Company et als. (N. C.) 





Where agents had authority from plaintiff to select insurance com- 
panies and determine amount of insurance to be placed in each 
company on plaintiff's property, but plaintiff fixed the total 
amount of insurance to be carried, and agents had no authority 
to vary such amount, they had no authority to cancel a policy. 
Cc. C. Hendee Co. vs. Insurance Co. of State of Pennsylvania 
CURRED. wines asabowebuedteensectens orunaberaewe 


Where agent insures his own property for his own benefit, it is his 
duty to notify insurer of his ownership as an element of the 
risk. Wood et al, vs. Spring Garden Ins, Co. of Philadelphia, 
iy Se a A Pee ea eee re eee ee eee er Or er ae Pi ene ee 

Insurance company is responsible for acts and declarations of their 
local agents within scope of employment. Amarillo Nat. Life Ins. 
Co. Vs. Brown (TeX.)....000- cece coeceeseces ere Tere ecee 

General agent’s powers could “not affect third persons re ing on his im- 
plied authority without notice of his limitations. Sun Ins. Office 
of London vs. Mitchell (Ala.). eee Lewebewad rn deese rere 

Though agent violate instructions of. ‘compoeny, company is liable if 
act is performed within apparent scope of authority. Ama- 
rillo Nat. Life Ins. Co. vs. Brown (Tex.)....... es eesecccecesens 

Statute providing that knowledge of agent is knowledge of company 

applies to health policy. Strickland vs. Peeriess Casualty Co. 
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Where agents had authority from plaintiff to select insurance com- 
panies and determine amount of insurance to be placed in each 
company on plaintiff's property, but plaintiff fixed the _ total 
amount of insurance to be carried, and agents had no authority 
to vary such amount, they had no authority to cancel a policy. 
c. C. Hendee Co. vs. Insurance Co. of State of Pennsylvania 
( Wis.) 

Local agent of life company may bind company by acts within ordinary 
authority of such agent unless third persons had knowledge of 
limitation. Thompson et al. vs. Michigan Mut. Life Ins. Co. 
(ind.) 

Life companies are responsible not only for acts of their agents within 
the scope of their agency but for agents’ clerks, when the com- 
pany knew or ought to have known that agent necessarily em- 
ployed assistants for collection of premiums and delivery of 
policies. Thompson et al. vs. Michigan Mut. Life Ins, Co. (Ind.). 

Agent’s acts within usual scope without notice of limitations to third 
person binds insurer. Ray vs. Fidelity-Phenix Fire Ins., Co. 
(Ala.) 

A covenant, that agent cannot bind company, will not protect latter 
from liability where agent has negligently or fraudulently 
written untrue answers in application. Suravitz vs. Prudential 
Ins. Co. of America (Pa.) vere eneedeuns 


AGENCY FOR APPLICANT OR INSURED 


Local agent could become custodian of policy for insured. Amarillo 
Nat. Life Ins. Co. vs. Brown (Tex.)........ Terres 

Evidence that agent of company had business relations with other 
persons who solicited insurance for company and _ received 
premiums, the insurance being written through him, is not evi- 
dence of a general agency. Thompson et al. vs. Michigan Mut. 
Life Ins. Co, (Ind.) 

Act of agents in presenting false and fraudulent vouchers pursuant to 
demand was imputable to insured and policy was vitiated. Mick 
vs. Royal Exch. Assur, (N. 


Insurable Interest. 
NECESSITY IN GENERAL, 


Person in good faith can insure his own life for the benefit of another 
in whom he may be interested. Floyd vs. Metropolitan Life Ins. 


Co. (Del.) cocove 

At common law it was necessary to have an insurable "interest. 
Grems vs. Traver (N. Y.) 

Person may take out insurance on his life for benefit of one having “no 
insurable interest therein, if transaction is bona fide and free 
from speculation. When insured pays premiums, contract is 
generally upheld, but where premiums are paid by beneficiary, 
there is a tendency to condemn it. jaltimore Life Ins. Co. vs. 
Floyd (Del.) 


INSURABLE INTEREST. 


There could be no recovery where no proofs of death were made. 
American Nat. Ins. Co. vs. Gallimore (Tex.) coccccce 

Where a manufacturer of lumber had contracted to sell it and had 
received a large part of proceeds under an agreement that title 
should pass on payment, received two small payments after de- 
fendant wrote policy, receipt of such payments did not destroy 
his insurable interest. Fuhrman vs. Sun Ins. Office of London 
(Mich. ) . 

Contractor may have insurable interest sufficient to sustain a fire’ policy. 
Western Assur. Co. vs. Hillyer-Deutsch-Jarrett Co, (Tex.) 

Conveyance to assured of the fee before the policy was written, by 
wife’s unwitnessed deed, constituted him the equitable owner. 
Padgett et al. vs. North Carolina Home Ins. Co. (8S. C.) 

Any right which may be prejudicially affected or any Nability which 
may be brought into operation, by a fire, will confer an insurable 
interest. Home Ins, Co. of New York vs. Coker (Okla.) 


INSURABLE INTEREST IN HUMAN LIFE OR HEALTH. 


Creditor of insured has an insurable interest within the statute relating 
to assessment society. Morrow vs. National Life Assn. of 
Des Moines, Iowa (Mo.) 


INSURANCE WITHOUT INTEREST. 


Policy made without interest is a wager policy, having nothing in 
common with insurance but the name and form. Moving Picture 
Co. of America vs. Scottish Union & National Ins. Co. of Edin- 
burgh (Pa.) ° oecce 

Policy against loss of property in which insured has no interest 
amounts to a wager and is void. Draper vs. Delaware State 
Grange Mut. Fire Ins. Co. (Del.).. 
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Policy taken out in name of one who has no insurable interest is a 
wagering contract and void. Prudential Ins. Co. of America 
et al. vs. Williams et al. (Ark.)....... 


ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 


One may assign policy to another who has no insurable interest provided 
assignment is made in good faith. Cherokee Life Ins. Co. vs. 
Banks (Ga.) “s 

Person may procure insurance on his life and assign it to one who ha 
no insurable interest if this is not done as a cover for a wager 
policy. If nothing was done toward carrying out wager agree- 
ment or if insured borrowed money to pay premium and only 
intended to assign the policy as security for debt, the policy 
was valid. Prudential Ins. Co. of America et al. vs. Williams 
et al. 

EXTINGUISHMENT OF INTEREST. 

Where company had insured plaintiff against loss by fire of rents, 
when plaintiff was sub-tenant of first floor at yearly rental and 
had sublet premises with a _ provision terminating lease on 
destruction of building by fire, and building was destroyed 
thereby, plaintiff was not entitled to judgment on the policy. 
Moving Picture Co. of America vs. Scottish Union & National 
ins. Co. of Edinburgh (Pa.) 

Though a firm has insurable interest in life of partner, yet interest in 
such policy held by firm ceases on dissolution of firm. Ruth 
et al. vs. Flynn (Colo.) 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


(1) Essential elements of insurance contract, are an agreement, oral or 
written, whereby, for a legal consideration, the promisor under- 
takes to indemnify the promisee if he shall suffer a specified 
loss. State ex rel. Inter-Insurance Auxiliary Co. vs. Revelle, 
Superintendent of Insurance (Mo.) e oe 

Agent authorized to solicit, ete., to countersign and issue policie 
against it, regarded as general agent of the company. Sun Ins, 
Office of London vs. Mitchell (Ala.) 

Commission to one’ as agent within limits of a certain city shall 
liberally construed in favor of his authority to insure property 
in vicinity. Restriction upon general agent requiring inspection 
of property in outlying districts was not available against in- 
sured who had no notice thereof. Sun Ins. Office of London vs, 
Mitchell (Ala.) 

Contractor may have insurable interest sufficient to sustain a fire policy. 
Western Assur. Co. vs. Hillyer-Deutsch-Jarrett Co. (Tex.) 
Underwriters’ policy. In view of the language of the power, the grant 
of power was joint and not several, notwithstanding a recital 
at the beginning that the agreement was entered into “by and 
between each of the parties of the first part and by and between 
each of the parties of the second part.’’ Unterberg vs. Elder 

(N. Y.) 

Conveyance to assured of the fee before the policy was written, by 
wife’s unwitnessed deed, constituted him the equitable owner. 
Padgett et al. vs. North Carolina Home Ins. Co. (S. C. 

Contract of insurance is a contract of indemnity and is an under- 
taking on the part of insurer, based upon sufficient consider- 
ation to pay insured a certain sum upon the happening of a cer- 
tain contingency. Destruction of property by fire does not 
render insurer liable unless insured has thereby sustained a 
loss. Draper vs. Delaware State Grange Mut. Fire Ins. Co. 
(Del.) 

Where certificate was issued ¢overing certain canned goods, ete., 
was not a part of contract of insurance, but a mere memorandum 
that brokers had effected insurance with defendant, it necessarily 
put plaintiff upon inquiry to ascertain terms of policy in order 
to determine what rights were secured to policyholder. Cali- 
fornia Canneries Co. vs. Canton Ins. Office, Limited (Cal.) 

Benefit society authorized to assess proportionate share of deficiency 
against holder of certificate delivered and accepted in New York 
and constituted a New York contract where such rights were ex- 
pressly reserved to Canadian Parliament. Stockwell vs. Supreme 
Court I. O. F. (N. Y.) 609 

Any right which may be prejudicially affected or any liability which 
may be brought into operation, by a fire, will confer an insurable 
interest. Home Ins. Co. of New York vs. Coker (Okla.)......... 5652 

Right to paid-up insurance or surrender value was conditioned upon 
surrender of old policy within six months from default and fail- 
ure by insured to make an election within time caused the for- 
feiture, which was conditional in the first instance, To become 
absolute after expiration of six months. Blume vs, Pittsburgh 
Life & Trust Co. (IIl.) encscnecess 
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Agent duly authorized to bind, ete., and that general agent with au- 
thority to solicit insurance received premiums, etc., is sufficient 
to cover an executor’s contract to insurer. Sun Ins. Office of 
London vs. Mitchell (Ala)... cc cccscccccccccevceccvevevvceveses 


Held, error to exclude policy which had been issued, but not delivered. 
Generally parties to a contract by which policy is to be issued 
later will be presumed to intend a policy customarily used for 
such risk, and amount of insurance contracted for will be taken 
to be that which may be procured at the rates specified in appli- 
cation and policy, or otherwise published by the insurer. Clark 
vs. Bankers’ Accident Ins. Co. of Des Moines, Iowa (Neb.).... 

Where a lapse occurred after policy had been in force more than 
three years, beneficiary could recover only amount of paid-up 
policy which might have been purchased with surrender value. 
Warren vs. Postal Life Ins. Co. (N. 


To have a completed contract of insurance, insured must accept poli- 
cies, Gray vs. Blackwood (APrK.)..cccccccccccscesvecseceseceee 


Clause stipulating that policy and application constituted entire con- 
tract would not preclude defense of false statements made at 
delivery. Massachusetts Mut. Life Ins. Co. vs. Crenshaw (Ala.) 

Retention of policy by local agent and insured’s request was some evi- 
dence on the question of delivery to insured. Amarillo Nat. 
Life Ins. Co. vs. Brown (Tex.) 

In absence of fraud, insured is presumed 
of policy. Metropolitan Life Ins. Co. vs. Goodman (Ala.)........+ 

Where premium was paid to agent of insurer while insured was still in 
good health and policy was received by loval agent for delivery 
before insured’s condition had changed, policy went into effect, 
notwithstanding a provision that it should not take effect unless 
insured was in good health at time of delivery. Thompson et al. 
vs. Michigan Mut. Life Ins. Co. (Ind.) M6 PHEREERAS CCE ED 

Insured, by accepting policy and retaining it without objection, is bound 
by its terms and cannot be heard to say that he did not read 
it or know its terms. Madsden vs. Maryland asualty Co. of 
Baltimore (Cal.) 

The fact that assured was 
delivery of policy to him from constituting valid delivery. 
Gibson et al. vs. Pioneer Life Ins. Co. (Mo.)... 

Delivery of life policy to agent is not delivery to insured. 
of insurer retained policy about a week, such retention did not 
render it effective notwithstanding partial payment had been 
made and binding receipt issued. Snedeker vs. Metropolitan Life 
Ins. Co, (Ky.) 

Provision that fire policy should not 
notified insurer of its acceptance, is binding. Defendant’s letter 
inclosing assignment was sufficient acknowledgment of plaintift’s 
acceptance Assured’s Nat. Mut. Fire Ins. 
Co. (Il) os 46s 

Where it was provided that no liability would attach until policy had 
been delivered and first premium paid, ete., even though binding 
receipt for partial payment had been made, there was no delivery, 
since the statute required modifications of insurance policies to 
be in writing, attached to policy. Snedeker vs. Metropolitan 
Life Ins. Co, (Ky.) eee eek 

Defendant’s agreement to take over risk in insolvent company and re- 
ceive in payment an assignment of plaintiff’s claim against 
receiver was not a condition precedent to taking effect of the 
insurance, Miller vs. Assured’s Nat. Mut. Fire Ins, Co. (Tll.).... 


Parties to an employer's liability policy could limit the insurer’s liability 
and exempt it from liability for damages resulting from the 
employer’s violation of the Labor Law. Mason-Henry Press vs, 
fEtna Life Ins. Co. (N. Y.)..... ‘cnvus 


Notes in exchange for other notes accepted by general agent consti- 
tuted waiver of right of forfeiture. Pioneer Life Ins. Co. vs. 
COX (APK.) csccccvvcvvccccccccscccvreccceeeeeereesserececcesees 

Held, that the company as well as local agent was estopped from 
claiming that the ten-year policy was ineffectual, because no ap- 
plication was made therefor. Amarillo Nat. Life Ins. Co. vs. 
BrOwWnNn (TOK) wcccccccccscccceccsssvcccvsescssevscececcccvesceee 

Not essential to validity of oral contract that premium be paid in ad- 
vance. Sun Ins. Office of London vs. Mitchell (Ala.) 

Where officers of company had opportunity to inform themselves as 
to circumstances of delivery and failed to do so, it would be 
equivalent to knowledge of facts. Cranston vs. West Coast Life 
me. €Coa.. €Ore.) ass o0 0.610 68.0.8 bee. 086.866 

Whether premium was paid by negotiable paper or otherwise not of 
vital consequence. Cranston vs. West Coast Life Ins. Co. (Ore.), 


The doctrine of the case of Pfiester vs. Ins. Co., 85 Kan. 97, 116 Pac. 
245, applied in an action to reform a fire policy to include per- 
mission to take out additional insurance. Palin vs. Insurance 
CO. SE TROPID: BOON CHAR) 6 ines Cir eeee ser vecevveereberscavas 
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Insured failed to notice stamped words on policy placed there by 
mistake and paid the premium and was not advised of the 
provision of the clause until after the fire. Held, that the policy 
should be reformed by striking the clause therefrom. Seymour 
vs. German-American Ins. Co. 

Complainants not entitled to reformation of policy so as to make it 
payable to themselves as executors instead of a third party to 
whom it was made payable where there was no mutual mistake 
upon the part of the parties to the suit and no fraud upon part 
of company. ' Decker et al. vs. Scottish Union & National Ins. 
Co. of Edinburgh—Decker et al. vs. Commonwealth Ins. Co. of 
New York (N. J.) . eeee 

Purchaser of property who notified insurance agent of change of title, 
but failed to obtain its consent, could not have policy reformed 
after loss by making it payable to him instead of his grantor; the 
policy having been apparently in proper form at time of its 
issuance. Plockzek vs. St. Paul Fire & Marine Ins. Co. (N. J.).. 

Where foreign company had done business in Kentucky, it could not 
escape payment of premium tax by withdrawing from the state 
and reinsuring in another foreign company which had never been 
authorized to do business in Kentucky, and by making premium 
collections solely by mail. Provident Savings Life Assur. Society 
vs. Commonwealth (Ky.) 

CONSTRUCTION AND OPERATION. 

Where policy, is susceptible of more than one construction, that which 
is most favorable to assured will be adopted. O’Brien vs. North 
River Ins. Co. of City of New York (U. 8S.) ecvtiecncenges 

Language of employers’ liability policy should be given the meaning 
most favorable to the insured. Cary Brick Co. vs. Fidelity & 
Casualty Co. of New York (N. Y.)... dcteeneneene 

Under insurance law, unattached application is not part of contract. 
Cohen vs. Metropolitan Life Ins, Co. (N. Y.)....ccccccccccvccee 

Under statute, application for a live stock policy must be incorporated 
in it or attached to it. Bush vs. Indiana & Ohio Live Stock Ins. 
CO. CW. VE) ccccccvcccccccersecstestesccecssesceseceeseecesese 

Fidelity bond indemnifying against loss due to dishonesty is to be 
construed as an insurance contract. Words and phrases in such 
a bond are to be construed according to their context. Hunter 
et al. vs. United States Fidelity & Guaranty Co. (Tenn.)... 

Forfeiture clause should be strictly construed. Western Assur. 
vs. Hillyer-Deutsch-Jarrett Co. (Tex.) 

Insurance contracts, if doubtful, are construed against insurer. 
ican Surety Co. of New York vs. Vangburn (Ind.) 


Policy loan agreement. Although original contract was made in Mis- 
souri, which state had exacted certain conditions, nonforfeiture 
provisions of Missouri cannot be applied to invalidate policy loan 
agreement made in New York between life company and bene- 
ficiary, a resident of New Mexico. New York Life Ins. Company 
vs. Mary Head (Mo.) ° 

Forfeitures are not favored, especially in insurance policies, which 
are to be construed more strongly against insurer because pre- 
pared by it. Maloney vs. Maryland Casualty Co. (Ark.) 

As the application was not attached to policy, nor referred to therein, 
it is not to be regarded as a part of the contract and it was 
therefore erroneous to charge that whenever an application for 
life insurance makes material representations which are made a 
basis of the contract, such contract is void if representations vary 
from the truth. ‘Torbert vs. Cherokee Ins, Co. (Ga.) 

Parties to insurance contract may not contract away the statutory 
right. Chandler et al. vs. John Hancock Mut, Life Ins. Co. (Mo.). 

Policy susceptible of two interpretations must be construed most 
strongly against insurer. Central Market Street Co. vs. North 
British & Mercantile Ins. Co. of London and Edinburgh (Pa.).. 

If language is plain and transaction free from fraud, the language 
governs. Warren vs. Postal Life Ins. Co. (N. Y. 

Contract of life insurance defined. Baltimore Life Ins, Co. v 
(Del.) 

Even if two writings are executed between different dates they may 
from their subject-matter be so connected that even without 
express reference the latter contract is to be so construed as to 
be read in connection with the earlier. Bass vs. Occidental 
Life Ins. Co. (N. M.) cece 

Where the terms of an insurance contract are vague, they should be 
construed most strongly against insurer. Gallagher vs. Fidelity 
& Casualty Co. of New York (N. Y.) 

Policy should be liberally construed in favor of assured and strictly 


against insurer. Pennsylvania Fire Ins. Co. vs. Draper (Ala.).. 424 


Where fire policy is written in standard form approved by govern- 
mental authority, the maxim, “Verba chartarum fortius 
accipiuntur contra proferentem” has no special applicability. 
Mick vs. Royal Exch. Assur. (N. J.)... 
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Application made on request of insurer after policy was issued was 
no part of contract and questions and answers therein were 
immaterial. Colorado Leasing, Mining & Milling Co. vs. Pala- 
tine Ins. Co., Ltd, (Colo.). ° 

Statutes designed to save policies from forfeiture should 
fair construction. Warren vs. Postal Life Ins. Co. (N. ° 

On the facts stated, the certificates will not be deemed to be regu- 
lated by the provisions of the Code, but in accordance with 
their own terms. Cherokee Life Ins. Co. vs. Davis et al.—Davis 
et al. vs. Cherokee Life Ins. Co. 


Benefit society authorized to assess proportionate share of deficiency 
against holder of certificate delivered and accepted in New York 
and constituted a New York contract where such rights were ex- 
pressly reserved to Canadian Parliament, Stockwell vs, Supreme 
Court £0. FB. CN. FX. 

All provisions tending to work a forfeiture should be construed most 
strongly against insurer who prepared contract, Pagel vs. United 
States Casualty Co. (Wis.) 

Rule that policies should be liberally construed in favor of insured, has 
no application where the contract is in form prescribed by statute, 
In case of ambiguity, it should be construed in favor of indemnity 
to insured rather than as being useless and nugatory. tosenthal 
et al, vs. Insurance Co. of North America (Wis.) 


Policy of fire insurance in standard form prescribed by law is not to be 
treated as a legislative enactment after it has been accepted 
by parties, as a voluntary contract, which derives its force and 
efficacy trom the consent of the parties. The terms and pro- 
visions of such policy are to be considered as employed in the 
sense in which they were used and interpreted by the courts 
before that form of policy was adopted. Shawnee Mut. Fire 


Ins. Co. vs. School Board of School Dist. No. 31, Grady County 
(Okla.) 

Policy and application t constitute con- 
tract between York Life 
Ins. Co. (Neb.) . 

Policy must be liberally construed in favor of insured s0 as not 
unnecessarily defeat his claim. McEachern vs. New York Life 
Ins. Co. (Ga.) one 

By-law of accident society limiting liability to certain amount in case 
of death, not available to limit amount recoverable for apoplexy 
where there was no reference to such by-law in the certificate. 
International Travelers’ Assn. vs. Branum (Tex.) 

Policy did not cover grain cars standing on track running through 
elevator, not within 100 feet of elevator. Smith, J. Sidney, & 
Son’ vs. Phoenix Ins. Co. of Hartford, Conn.—Smith, J. Sidney, 
& Son vs, Continental Ins. Co. (Mo.,) 

Where policy insuring horses against fire while contained in a described 
barn also used the language of St. 1913, §§ 1941-43, which pro- 
vides for indemnity against loss of property while contained in 
location described, and not elsewhere, insured could not, on the 
theory that it was contemplated between the parties that horses 
might of necessity be taken from the barn to permit repairs, 
recover for the loss while away from the barn. Rosenthal et al. 
vs. Insurance Co. of North America (Wis.) 

Breach of clause requiring assured to keep faithful record for defensive 
matter, is properly set up by answer and issue joined thereon 
by reply. It refers only to future transactions and requires 
books to be kept from date of policy. Scottish Union & National 
Ins. Co. et al. vs. Moore Mill & Gin Co, (Okla.) 

A policy for a certain amount on unginned cotton while contained in 
six frame warehouses is a blanket policy. Scottish Union & 
National Ins. Co. et al. vs. Moore Mill & Gin Co. (Okla.) 


Premiums, Dues, and Assessments. 


IN GENERAL, 


Employer's liability. Held that $113.90, the amount estimated, was not 
conclusive of the amount of the premium, and the insurer could 
recover the additional amount shown to be due. Fidelity & 
Casualty Co. of New York vs. J. W. Crowdus Drug Co. (Tex.)... 

Agent had authority to collect from insured another premium due in 
a few days necessary to preserve insurance under reinstatement. 
Parr vs. Illinois Life Ins. Co. (Mo.) :6.6:0.66.606 

Statutes did not make a policy void where company extended credit 
and received another’s obligation as payment of first premium 
due. Amarillo Nat. Life Ins. Co. vs. Brown (Tex.) 

Agent with authority to solicit insurance and receive money has no 
apparent authority to accept the cancellation of his own in- 
debtedness for such premium, and where the person dealt wich 
has knowledge of the agency he cannot avail himself of payment 
made in that way. Briggs et al. vs. Collins (Ark.).. 
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Policy dated May 24th and delivered June 5th. Held, that applicant 
was insured for one full year from June 5th and that tender of 
second premium on May 3ist of the following year was within 
the time fixed by contract. Halsey vs. American Central Life 
Ins. Co. (MO.) .ccoce coe Keer EK ee eeeeceoesesesacae ececces 

Insured cannot defeat payment ‘of premium upon policy while “he still 
retains contract, the very issuance and delivery of which de- 
pended upon a cross-obligation that the premiums will be paid, 
notwithstanding the fact insured sought to countermand applica- 
tion for insurance before policy was received. One who signs an 
application and policy in accordance with application delivered 
cannot successfully defend an action brought on his note given 
for premium. Boykin vs. Franklin Life Ins. Co. (Ga.).......... 


PREMIUM OR DEPOSIT NOTES, AND ASSESSMENTS THEREON. 
Insurer of automobile is not liable for damages to the automobile 
running off the main road and down a bank three of four feet 
into a river. Wettengel vs. United States Lloyds (Wis.)........ 
Assessments of hail and cyclone company which levied a greater rate 
on members in one locality than upon those in another are un- 
authorized and cannot be enforced. Minnesota Farmers’ Mut. 
Ime. CO... VE: ERRCMATIOE CORIO bnec ot gcce dcesbecdeeeantaeawas 
Court of equity has inherent power to enforce the lien given mutual 
fire insurance companies upon property insured, and it is 
unnecessary for the statute to expressly confer jurisdiction. 
Huggins vs: Home Mut. Fire Ina. Ca. CUR) ac ccc cctcccecuusecce 
Insolvent mutual company.—Evidence held to show that the policies 
in a mutual insurance company were issued and delivered and 
that defendant was liable for his assessment. Blakely vs. 
Deas. CR. Coeccccicenvecvacevesevcancuet ceuecdeveseseseettanes 
Court of equity has inherent power to enforce the lien given mutual 
fire insurance companies upon property insured, and it is 
unnecessary for the statute to expressly confer jurisdiction. 
Huggins vs. Home Mut. Fire Ins. Co, (Miss.)......... coccccecece 


RLFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS. 


Negro who applied for insurance in Indiana corporation and gave his 
note for first premium to agent was not charged with notice 
that company’s constitution and by-laws provided only for in- 
surance on white people. Reserve Loan Life Ins. Co. vs. Benson 
Ot. Bh CPCB) . cccds cccccsscucectccoctentnccnctavuena Ceeoctonens 

That a rejected applicant who had given agent note for first premium 
allowed agent to apply to another company for insurance, did 
not cancel the first company’s debt for the money received by 
its agent. Reserve Loan Life Ins. Co. vs. Benson et al. (Tex.). 


Assignment or Other Transfer of Policy. 
NATURE OF RIGHT IN GENERAL. 


Assignee of endowment policy has the same right to collect surrender 
value of policy at maturity as the insured. Eisenbach vs. Mutual 


Life Ink C& Of New FORU. (i.. Jubsiccvccedcctocsntescevsxsnseas e 
It is unnecessary for policy in favor of wife to refer to statute to bring 

case within its protection. Grems vs. Traver (N. Y.)..... 
Assignment by wife of her interest in policy procured by her upon Tite 

of husband is void. Grems vs. Traver (N. Y.).......eeeeeeees os 


Settlement and satisfaction of the amount between T. and B. and of 
right of action of B. against T. for money due is sufficient con- 
sideration for execution of note of T. to B. and for con- 
temporaneous consignment to B. by third person of life policy as 
security. Bridge et al. vs. Connecticut Mut. Life Ins, Co. et al. 


CORR). Kccewrdéicrarceceddccececeecetacececveceehecehveevenes ecccee 
Assignment is a distinct and separate contract and is governed by law 
of place where made. New York Life Ins. Co. et al. vs. 
PUBIevy CU Bi} vevicccwccdcvescccesvseveuecucesscese coecccece 


FORM, REQUISITES, AND VALIDITY OF ASSIGNMENT. 


Assignment though not written upon or attached to policy and no 
reference thereto noted on policy was nevertheless valid. Herman 
vs. Connecticut Mut. Life Ins. Co. et al. (Mass.)......... cecce 

Execution of assignment and delivery of a duplicate copy to insurance 
company sufficient to pass title to assignee. New York Life 
ime Co. 66 Bh. Wh TGRIOVS. COL. Bikavicccccseccccosetacescvecns 

On the facts stated, held by an equally divided court that plaintiff 
had a cause of action on the policy. Gourlay et ux. vs. Insur- 
ance Co. of North America (Mich.)...ccccccccccces beveceeeces 


RIGHTS, LIABILITIES, AND OTHER REMEDIES OF PARTIES. 


Assignee who permitted possession of policy to remain with insured’s 
agent, entitled to redeem from a subsequent assignee as security 
for a debt upon payment for indebtedness. Herman vs. Connec- 
ticut Mut. Life Ins. Co. et al. (Mapa.).......cccccccccccccccves ° 
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Where policy was assigned to secure note, and assignee thereafter 
Joaned insured a further sum and took a new note, but no further 
assignment made, assignee could not hold policy as security for 
such note. Herman vs. Connecticut Mut. Life Ins. Co, et al. 
ti! terre rr ry Tr reer ee i eee er ee ee ee ee eee 

Assignee of policy not in possession could maintain a bill in equity to 
establish rights. Where assignee, in reliance on false representa- 
tion of insured’s agent that policy was held as security for 
premium loan, did not obtain possession and took no precaution 
by giving notice to company, he was estopped to set up his 
title as against a subsequent assignee. Herman vs. Connecticut 
Mut. Life Ins. Co. et al. (Mass. 

Assignment of tontine life policy transferred tontine benefits as well 
as life benefits. New York Life Ins. Co. et al. vs. Dunlevy (U. S.). 





CANCELLATION. 
Notice by insurer’s agent that policy would be canceled for non- 
payment of premiums without further notice is a notice of can- 


cellation. Raiston et al. vs. Royal Ins. Co., Ltd., of Liverpool 
CAPE). oé-iekes ob) EON Rea eS 


Insured being notified that if premium was not paid by certain time 
policy would stand canceled without further notice, is a can- 
cellation in fact. Ralston et al. vs. Royal Ins. Co., Ltd., of Liv- 
erpool (Wash.) 


Held, that the mistake heing one of fact, cancellation was ineffective. 
Glens Falls Ins. Co. vs, Walker (Tex.) 
Where life company had right to declare a forfeiture and did so, 
there could be no recovery though company obtained posses- 
sion of policy by fraud. Pioneer Life Ins. Co. vs. Cox (Ark.).... 


Liability insurance. Insurer defending an action and taking an ap- 
peal from an adverse judgment without executing any state 
bond was liable to insured for an amount paid in satisfaction of 
judgment to prevent a sale of his property to satisfy it. E. M. 
Upton Cold Storage Co. vs. Pacific Coast Casualty Co. (N. Y.).... 


Automobile insurance. Where judgment is obtained against insured 
for an amount in excess of that amount for which settlement 
could have been made if request had been complied with, the 
insurer does not, by reason of its refusal, become liable to the 


insured for that part of the judgment above the liability fixed 
by the policy and in excess of that amount for which settlement 
could have been made, Cc. Sehmidt & Sons Brewing Co. vs. 
Travelers Ins. Co. (Pa.) 


Where liability company advised insured that it might withdraw from 
defense of case if developments should require same for the 
protection of its interests and thereupon insured employed at- 
torney who acted with insurer’s attorney, it was liable to insured 
for attorney’s fees expended. Anderson & Ireland Co, vs. Mary- 
land Casualty Co. (Md.) 


There was no exchange of policies and the policy written by de- 
fendant remained in force during the five-day canceHNation 
period. Paterson vs. St. Paul Fire & Marine Ins. Co. of St. Paul, 
Minn. (N. M.) 


SURRENDER, CANCELLATION, OR ABANDONMENT BY INSURED. 


Right to paid-up insurance or surrender value was conditioned upon 
surrender of old policy within six months from default and fail- 
ure by insured to make an election within time caused the for- 
feiture, which was conditional in the first instance, to become 
absolute after expiration of six months. Blume vs, Pittsburgh 
Bite: Ce TUMRE CG. CEL) 0:0.0:0.05. 00s che 6 been heC neste teeeene cece 


Surrender of policy at instance of company in absence of fraud con- 
stituted abandonment. Pioneer Life Ins. Co. vs, Cox (Ark.)..... 
Where right to change beneficiary is reserved, the beneficiary acquires 
no vested interest until death of insured. Insanity of insured does 
not vest beneficiary with interest in policy. Where beneficiary 
had no interest in life policy until insured’s death, her surrender 
of policy will not prevent her, as administratrix of insured’s 
estate, from collecting amount due on policy where insured did 
not assent to surrender. Hicks vs. Northwestern Mut. Life Ins. 
Co. Of Milwaukee (TOWG) ....ccccccccccsccvcscesvesessccesccvce e 


Surrender by an insane person of policy upon his life is inoperative, 
There was no active fraud on beneficiary; there was no estoppel 
which would prevent her, as administratrix of insured’s estate, 
from validity of policy, for insurer’s position was not changed. 
Hicks vs. Northwestern Mutual Life Ins. Co. of Milwaukee 
Ce | ee re rere re eer rer ree tr re ery Ce rr or 


Cancellation, Surrender, Abandonment, o~ Rescission of Policy. 
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Avoidance of Policy for Misrepresentation, Fraud, or Breach of 


Warranty or Condition. 
GROUNDS IN GENERAL. 


Statute relating to misrepresentations or warranty should be liberally 
construed to advance the legislative intent of preventing for- 
feiture of life policies for breach of immaterial warranties. 
Metropolitan Life Ins. Co. vs. Goodman (Ala.)...... TreTrreren re 

Misrepresentation of material fact will vitiate policy. Schas vs. 
Bouttabte Life Assur. BOG (Mi Cibvcccccacdcccsdcesveves Kennaee 

At common law and under statute any misrepresentation is material, 
if knowledge or ignorance of it would naturally and reasonably 
influence judgment of insurer in making contract or fixing rate 
of premium. Schas vs. Equitable Life Assur. Soe. (N. C.)...... 

Untrue statements in application vitiate policy. Strickland vs. Peerless 
Casualty CO. CHG} vcd 1wdaee ph bescadancarecanawnes edn ee Seeeeede 

A material representation is one that would influence a prudent insurer 
in determining whether to accept the risk or in fixing amount 
of premium. Empire Life Ins. Co. vs. Jones (Ga.).....e.ee0. 

tepresentation though false, if not material, does net amount to bre 
of warranty. Where beneficiary had insurable interest, insured’s 
misrepresentation es to relationship not made in bad faith, did 
not avoid the policy. Baltimore Life Ins. Co. vs. Floyd (Del.).. 

The policy would be voided by any variation which changes the nature, 
extent or character of the risk and will avoid the policy. Failure 
to state material fact will not avoid the policy unless such failure 
be fraudulent. Iimpire Life Ins. Co. vs. Jones (Ga.).......... ee 

Because debt owing was less than insured’s there is no fraud in pro- 
curing a life policy. Mcrrow vs. National Life Assn. of Des 
PEGINOG,.. JOCK... CINOU) v6 ccc ec hnaeerenaeueees 

The misrepresentation that the 
insured had gone out of bus > of illness of its president 
and the failure of agents, interested, to disclose insolvency of 
insured and foreclosure of mortguge against premises were ma- 
terial misrepresentations which vitiated the policy. of 
Ellensburg vs. Valutine Ins.) €o. (Wash.)... 

False statement by insured that he was then carrying insurance In 
no other company was a warranty and vitiated the policy. 
Floyd vs. Metropolitan Life Ins. Co. (Del.) ..cccccccccceces cecce 

Warranty is part of contract xnd must be in policy, and it states 
agreed limit of obligation as a finality and excludes questions of 
reasonableness or probable intent of parties. Linzee vs. Frank- 
fort General Ins, Co. of Wrankfort-on-the-Main, Germany (N. Y.) 

Warranties by insured are not favored by construction. Hunter et al. 





























vs. United States F delity & Guaranty Co. (Tenn.)........ eee 
Warranties are of two kinds, afiirmative and promissory, both of which 
may be either expressed or implied. Metropolitan Life Ins. Co. 


TS: GOGGIN TAIRA) cc tiecesuveusetveeteavesdcnaundeesetouns eves 
“Warranty” is a statement of the truth made a condition to the 
validity of the policy, while a “representation” is a statement 
made as an inducement to the proposed contract and collateral 
to it Metropolitan Life Ins. Co. vs. Goodman (Ala.).........+. 
The fact that insured was, before issuance of the policy, attended by 
a physician will not avoid it unless the risk was increased. 
Metropolitan wife Ins. Co. vs. Goodman (Ala.)......ceeeeeeees 
Statement as to habits is not a warranty. Maloney vs. Maryland 
Cee See CAGE. 2s ocak Candee Cera eee ee eke rene nae 
Insurer knew all that insured could know and there was no warranty 
of profitableness. Padgett et al. vs. North Carolina Home Ins. 
Ce.. Be C.) 





MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

In every policy upon a vessel there is an implied warranty on part of 
assured that at time of sailing the vessel shall be seaworthy, 
which extends not only to the hull, but if a sailing vessel, to 
the sails and rigging. Stetson vs. Insurance Co. of North 
America (U. S&S.) 

Statute providing for damages and attorney’s fees for refusal to pay, 
is constitutional. Amarillo Nat. Life Ins. Co. vs. Brown (Tex.).. 

Nondisclosure of exact amount paid received in part payment on lumber 
will not avoid policy where agent did not require. Fuhrman vs. 
Sun Ins. Office of London (Mich.)..... Coeeee ecnseseeecs evceseae 

Existence of trust deed does not constitute breach of warranty of sole 
and unconditional ownership. Teter vs. Franklin Fire Ins. Co. 
CW. WE. sndcesetnvcdeseweseneaenns KCaemeesedun eae ccescsocvees 

Where insured is not asked, and states nothing respecting incumbrances, 
existence of such will not invalidate policy. Humble vs. German 
Alliance Ins. Coa. (CHAR). ccccsccowsrve ceeteneccecsonces eoccece 

Held, that the continuation certificate was not a warranty of the 
correctness of accounts, but merely that examinations were made 
as represented, and no errors or falsifications were discovered; 
the phrase ‘‘and he is not now in default” not being a substantive 
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and distinct warranty, independent of the preceding language, 
but only expressing the result of the examinations. Hunter et 
al. vs. United States Fidelity & Guaranty Co. (Tenn.)........+- 

The fact that estimates of value of insured’s barn, which was covered 
for $900, varied from $600 to $1,000, does not show that barn was 
fraudulently overvalued. Henry Clay Fire Ins. Co. vs. Barkley 
(Ky.) 

A mere intimation, Or even a threat, to prosecute will not in all cases 
avoid a contract made by a defaulter for the purpose of making 
reparation. Higgins et al. vs. Sowards (Ky.) 

The fact that principal stockholder of mercantile corporation did not 
reveal the fact that he had previously burned another store to 
collect insurance, does not render policy void for fraudulent 
concealment, since suppression of truth which will avoid a policy 
must be a truth in relation to subject-matter of insurance con- 
tract. Hamburg-Bremen Fire Ins. Co., of Hamburg, Germany, 
vs. Ohio Valley Dry Goods Co.’s Trustee—Fireman’s Fund Ins. 
Co,, of San Francisco, Cal,, vs. Ohio Valley Dry Goods Co.’s Trustee 
—Northern Assur. Co., of London, England, vs. Ohio Valley Dry 
Goods Co.’s Trustee (Ky.) 


MATTERS RELATING TO PERSON INSURED. 

The answer “Widow,” in response to question as to occupation of appli- 
cant for burglary policy, is not responsive, and proof that she 
was a married woman is not proof of warranty of policy. Lin- 
zee vs. Frankfort General Ins. Co. of Frankfort-on-the-Main, 
Germany (N. Y.) ° coccce 

Words in application, ‘‘no exceptions,” referred to freedom from dis- 
ability and not to statement as to habits. Maloney vs. Maryland 
Casualty Co. (Ark.) coe 

The fact that insured’s weekly earnings were less than the indemnit 
of the present policy will not avoid it, in view of the statute 
declaring that no warranty or misrepresentation shall defeat a 
policy unless it was falsely made with intent to deceive or con- 
tributed to the loss. Pagel vs. United States Casualty Co. (Wis.). 

Representation that applicant had never been examined for insurance 
and rejected is material, and, if false, avoids the policy. Hardy 
vs. Phoenix Mut. Life Ins. Co. (N. C.) 

If insured was given credit for first premium before he became ill, 
subsequent illness would not defeat recovery. Amarillo Nat. Life 
Ins. Co. vs. Brown (Tex.) . 

Cashier of bank had reason to suppose that agent of insurance com- 
pany procured credit in bank to amount of his company for 
purpose of imposing upon state insurance department. The in- 
surance company, being principal in the transaction, cannot 
predicate a cause of action against the bank. Lion Bonding & 
Surety Co. vs. Capital Fire Ins. Co. et al. ee 

Warranty that assured had not been attended by physician for an 
serious disease is a defense to ah action on a policy. Cohen vs, 
Metropolitan Life Ins, Co. (N. Y.) ceccce 

Breach of warranty that insured has not had medical advice will 
render contract void. National Union vs, Kelley (Okla.) 

Denial of treatment by physician was material misrepresentation and 
must have been known to the applicant to be false and avoids 
the policy regardless of actual fraud or moral turpitude. Schas 
vs. Equitable Life Assur. Soc. (N. coves 169 

Failure to disclose existence of latent disease concerning which he 
could have no exact information will not invalidate policy. 
Suravitz vs. Prudential Ins, Co. of America (Pa.) 

Where insured falsely informed insurer that h was in good health 
for a year previous and had not consulted physician during that 
time, ete., when in fact he had consulted physician and was at 
the time of application for reinstatement suffering from disorder, 
later found to be cancer, which resulted in death, no recovery can 
be had. Thorner vs. John Hancock Mut. Life Ins. Co. (N. Y.).. 613 

Where a contract is made with agent in his own name, such agent 
could sue for notes made payable on contract. Higgins et al. 
vs. Sowards (Ky.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Cove- 
nant or Condition Subsequent. 


(A) GROUNDS IN GENERAL. 


Cashier of bank had reason to suppose that agent of insurance com- 
pany procured credit in bank to amount of his company for 
purpose of imposing upon state insurance department. The in- 
surance company, being principal in the transaction, cannot 
predicate a cause of action against the bank. Lion Bonding & 
surety Co. vs. Capital Fire Ins. Co. et al. (Neb.).... 

Though member may be suspended he still possesses rights until 
forfeiture has been declared. Keeton et al. vs. National Union 
(Mo.) 
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Where a contract is made with agent in his own name, such agent 
could sue for notes made payable on contract. Higgins et al. 
Vii. BOCRIGN. CUS ee coke ic cecaneruusiacackesdaeuianeesadueubeuass knee 
Agent, also president and cashier of a bank, misrepresented facts 
concerning insurance, including fact that corporation named as 
owner in policy had gone out of business due to illness of its 
president, which was untrue. Held, that policy was a contract be- 
tween bank and insurance company for the benefit of the former. 
Bank of Ellensburg vs. Palatine Ins. Co. (Wash.)..........+.- 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Though member may be suspended he still possesses rights until 
forfeiture has been declared. Keeton et al. vs. National Union 
CHEB ccsicus cccmatark etecsaceee dtasbene. erdees eovccccce 

Where property is removed to a different place without ‘authority and 
is there burned, the insured is not entitled to recover. Black 
vs. Fidelity-Phenix Fire Ine. Co. (Ga.)ecccess ecccoccccceces 

Warranty that no known “vicious animal is used” was ‘continuing and 
promissory in its note. Hygienic Ice & Refrigerating Co. vs. 
Philadelphia Casualty Co. (N. Y.)......e0-. KKGC KEK SCS eOE 

Failure of collecting officer of insurer to comply ‘with a custom of 
sending out notices not required by policy is available as ex- 
cuse for nonpayment only as ground for estoppel and unless 
member relied on a continuance of custom and was misled, 
there is no estoppel. Bennett vs. Sovereign Camp Woodmen of 
CHO WORT. “CRO. wevacsreenctccneecesencasdeems haakes keh aeuns 

Change of interest. Immaterial that insured retain lien on goods tor 
balance of purchase money after taking in partner, or that 
after the fire he settled with his partners and paid back part 
of purchase money. Mechanics’ & Traders’ Ins. Co. vs. Davis 
CEGRY b cecccceececictscassttntscenasaeecdeeuensecetwnee eccccce 

Invoice of goods bought during three months, some time before issuance 
of policy, does not satisfy provision that it should become void 
if a complete itemized inventory be not taken within a certain 
time unless one has been taken within a certain time prior to the 
policy. Mechanics’ & Traders’ Ins. Co. vs. Davis (Tex.)........ 

Following clause is implied authority to carry additional insurance: 
“Total insurance permitted is hereby limited to three-fourths 
of the cash value of the property hereby covered and to be 
concurrent herewith.’”’ Such clause, in an open policy, is not 
violated by a slight overestimate of value. Teter vs. Franklin 
Pee. 3am. CO. CWle Vedeevccesanéincedveessdntncasevcdaasssavedes 

Automobile policy not breached by fact that owner’s son on two or 
three occasions used car without owner’s knowledge for carrying 
passengers for hire. Commercial Union Assur. Co..of London 
Wi Taek CHORD viscvemdscasvcticedaveneneceueeveenstesenkensaane 

Slight excess of additional insurance without proof of fraudulent intent 
does not invalidate policy. Teter vs. Norfolk Fire Ins. Corpora- 
CHO: Clee: VOR: ecaeeereckei te cewks cuscdnctucexcaeuneuess ‘ wus 

Mortgagee clause not violated by failing to notify insurer of owner's 
neglect to occupy house when completed. Western Assur. Co, vs. 
Hillyer-Deutsch-Jarrett Co. (TOS. ) .ccccusccccsccrcescccccccccs ° 


On the facts stated, it did not necessitate a report by plaintiff when 
the insurable interest was passed. Western Assur. Co. vs. Hillyer- 
Deutsech-Jarrett Co. (TOK). wccccccviccccccccvcccvsccsesovsscevoee 


The word “premises” meant merely the floor leased by insured and 
did not include those other parts of building over which it had 
no control. Central Market Street Co. vs. North British & 
Mercantile Ins. Co. of London and Edinburgh (Pa.)............ 


Nonwaiver agreement is valid and binding upon the parties thereto 
and reserves to the company every right under the provisions 
of the policy which has not been previously waived and to the 
insured every right which had not been forfeited. Iron safe 
clause is a promissory warranty on part of insured; is valid and 
beneficial alike to insured and _ insurer. Scottish Union & 
National Ins. Co. ve Cornett Brom (ORIG). .ccccccccccccccecs ‘ 


Ager.t, also president and cashier of a bank, misrepresented facts 
concerning insurance, including fact that corporation named as 
owner in policy had gone out of business due to illness of its 
president, which was untrue. Held, that policy was a contract be- 
tween bank and insurance company for the benefit of the former. 
Bank of Ellensburg vs. Palatine Ins. Co. (Wash.).........00+6. 


The fact that one person acquired all the shares of the mercantile 
corporation was not a change in title or interest of the goods of 
the corporation. The fact that the sole stockholder in such cor- 
poration attempted to transfer his stock to another in fraud of 
creditors, is not a change of title as to avoid policy. Hamburg- 
Bremen Fire Ins. Co., of Hamburg, Germany, vs. Ohio Valley 
Dry Goods Co.’s Trustee—Fireman’s Fund Ins. Co., of San Fran- 
cisco, Cal., vs. Ohio Valley Dry Goods Co.’s Trustee—Northern 
Assur. Co., of London, England, vs. Ohio Vailey Dry Goods Co.’s 
Trustee (Ky.) ..... CRP MECMEROEEHEDEEDEM CEREME SC RKRS KO AOKE Cees 
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It was not material that the consent to change of ownership was not 
indorsed on the policy where permission was requested and 
given by a letter written to the local agent. National Live Stock 
Ins. Co. vs. Jackson (Ky.) 

In absence of evidence that plaintiff had anything to do with the 
smoking of ham, or advised or consented thereto, there was no 
such glteration of the situation affecting the risk or its increase, 
with plaintiff's knowledge, or advice as to avoid the policy. 
Andrews vs. Dirigo Mut. Fire Ins, Co. (Me.). 

Policy would not be construed as entire unle its express provisions 
compelled such construction. On the facts stated, held, that the 
policy was severable and failure to take an inventory and keep 
a set of books did not avoid insurance on building, furniture and 
fixtures State Mut. Fire Ins. Co. vs. Kellner (Tex.) 

The object of requiring books to be kept is accomplished when assured 
produces data from which amount and value of property 
destroyed at time of fire can be reasonably ascertained. Scottish 
Union & National Ins, Co. et al. vs. Moore Mill & Gin Co. (Okla.) 

Where purchaser of property notified insurer’s agent of change of 
tithe, but did not request insurer to consent to change and insurer 
neither assented nor waived condition there could be no recovery. 
Plockzek vs. St. Paul Fire & Marine Ins, Co, 

The word “keep” as used in fire policy has two meanings. In the first 
provision it means to make entries in books of business trans 
acted and in the second, where it provides that insured shall 
keep books and inventory in a fireproof safe, means that he shall 
care for and preserve them and his failure to do so and produce 
them in compliance, operates to defeat a recovery. Hammond 
vs. Niagara Fire Ins. Co, (Kan.) 


ASSIGNMENT OF POLICY. 

Agent, also president and cashier of a bank, misrepresented fact 
concerning insurance, including fact that corporation named as 
owner in policy had gone out of business due to illness of its 
president, which was untrue. Held, that policy was a contract be 
tween bank and insurance company for the benefit of the forme: 
Bank of Ellensburg vs. Palatine Ins, Co. (Wash. 


NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 

Though member may be suspended he still possesses rights until 
forfeliure has been declared, Keeton et al. vs. National Union 
(Mo.) viele mas cae eee 

Agent, also president and cashier of a_ bank, cts 
concerning insurance, including fact that corporation named as 
owner in policy hud gone out of business due to illness of its 
president, which was untrue. Held, that policy was a contract be- 
tween bank and insurance company for the benefit of the former 
Bank of Ellensburg vs. Palatine Ins. Co. (Wash.) ant 

Where policy did not contain provision that nonpayment of premium 
should work a forfeiture, failure of insured to assign a claim 
which insurer was to receive in part payment of premium did 
not avoid the policy. Miller vs. Assured’s Nat. Mut. Fire Ins. 
Co. (ih) 

Application dated June 138, 1899 
date of issuance, June » 1899, that the payment of premium 
for ench succeeding year extended the life of the policy for an 
additional year from June 28d and that with a month’s grace 
added to that date in 1906, the policy in suit had not lapged, but 
was in full force and effect at the time of insured’s death. C lek 
vs. New York Life Ins, Co. 

Loan wgrecement, Upon default pledge as automatically for 
elosed in virtue of the terms of !oan agreement; o foreclosure 
of the pledge required proper aftiirmative action by the company, 
sufficient to show that it was in fact foreclosed. Mcfachern vs 
New York Life Ins. Co, (Ga ‘ 

The extension period within wh.ch action can 
year to two was to permit recovery. Where no notice was given 
if action was brought within two years from the day of default, 
hence where notice was not given policy would not lapse for 
nonpayment until expration of two years after premium fell 
due, Liesny vs. Metropolitan Life Ins. Co. (N. Y.) 

Where policy did not contain provision that nonpayment of premiuin 
should work a forfeiture, failure of insured to assign a claim 
which insurer was to receive in part payment of premium did 
not avoid the policy. Miller vs. Assured’s Nat. Mut. Fire Ins 
Co. (ih) 

Application dated June 13, 1899 
date of issuance, June 23, 1899, that the payment of premium 
for each succeeding year extended the life of the poticy for an 
additional year from June 23d and that with a month's grace 
added to that date in 1906, the policy in suit had not lapsed, but 
was in full force and effect at the time of insured’s death. Cilek 
vs. New York Life Ins. Co. (Neb.).. tries 
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Loan agreement. Upon default pledge was not automatically fore- 
closed in virtue of the terms of loan agreement; a foreclosure 
of the pledge required proper affirmative action by the company, 
sufficient to show that it was in fact foreclosed. McEachern vs. 
New York Bite Ine Cok (Geib. cock wc cedtewenerncecsaee coenes 517 
Beneficiary cannot recover where insured died within five weeks 
after payment of back premiums. American Nat. Ins. Co. vs. 


Galimore CEOR) occccsdevcens eae Reore (nee a Bie eee eee e eatene 64 
Provision of policy for extended insurance after nonpayment of pre- 
mium was waived. Hayes vs. New York Life Ins. Co. (N. Y.).. 6 


Where insured in accordance with contract furnished local agent all 
papers and proofs required for reinstatement and there was no 
valid objection to proofs of insurability, company could not re- 
fuse to reinstate policy merely because insured died as a result 
of accident before application and proofs reached home office 
since insured had inchoate insurance which he might at any time 
revive. Prudential Ins. Co. of America vs. Union Trust Com- 
BONG CIMG) vicccrcdotone vce cuthevenanccagne cd Gcthescaveunens 152 

Policy antedated seven years with certain stipulatio 
sum for expense can be added in computing the net reserve on 
a policy. Hay vs. Meridian Life & Trust Co. (Ind.)...... cane Gee 

Antedated policy. Calculation of necessary reserve for policy must be 
computed as seventh year terminal reserve instead of the 
eighth year initial reserve. Hay vs. Meridian Life & Trust Co. 
ry it ee rrr rrr eer merrier: ee melhor are awiawenene Saumoweeeed - 253 

Where a lapse occurred after policy had been in force more than 
three years, beneficiary could recover only amount of paid-up 
policy which might have been purchased with surrender value. 
Warren. va.. Posial tee S8e CO: Ce Se bse cece cae Gace ceevecens 352 

Insurance company having failed to exercise its right of foreclosure 
prior to death of insured, it could not then change the status 
quo by foreclosing in manner stipulated in loan contract. 
McEachern vs. New York Life Insurance (Co. (Ga.)............ 517 

Upon compliance with the conditions regarding reinstatement, insur 
is bound to act with reasonable promptness and fairness in p 
ing upon application, and to notify insured of result. Failure to 
do so will estop it from denying that the policy has been revived. 
Rome Industrial Ins. Co. ve. Bideom (GE.).cccccccvccccccancseccice 531 

Privilege of election between paid-up insurance and extended insur- 
unce guaranteed by terms of policy is a property right and 
survives to his legal representative. McEachern vs. New York 
cre Se. COs MGs ect oasuwes beet suse enaee Caprese sue ou hea Gate 517 














Estoppel, Waiver, or Agreements Affecting Right to Avoid or 
Forfeit Policy. 

APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

Agent with general authority may waive any conditions of policy. 
Powell vs. Continental Ins. Co. of City of New York (S. C.).... 68 

Where insurer knows or ought to know that one of the conditions is 
inconsistent with facts and issues policy and insured is gu 'Ity 
of no fraud, insurer is estopped from setting up facts as breach 
of condition. Central Market Street Co. vs. North British & 
Mercantile Ins. Co. of London and Edinburgh (Pa.) 

Statement in sehedule of warranties in accident policy that insured’s 
sales agent had “supervising duties, not setting up or testing 
machinery,’ was sufficient to put insurer on inquiry as to nature 
of insured’s supervision of installation of gas engines and having 
made no inquiry, it was precluded from claiming after an 
accident that hs employment was extrahazardous. Shoop vs. 
Fidelity & Deposit Co. of Maryland-—Fidelity & Deposit Co. of 
Beer ee - i TS a ko hee wos a he w or rd be 6 ba ees 572 











ESTOPPEL AND WAIVER AS AFFECTED BY POWERS OF OFFICERS 
AND AGENTS 

Agent with general authority may waive any conditions of policy. 
Powell vs. Continental Ins. Co. of City of New York (S. C.).... 68 

The fact that general agent had general authority did not prevent 
company from inserting in policy stipulation that such agent 


should have no authority. Belden vs. Union Central Life Ins. 

3 SRR C2." 5 Sek en SER ee ee oe ee ree err Mindi ccdim'e eta aca Oacee » ae 
The fact that agent knew that statement of warranty in application 

was false did not affect a waiver of the warranty. Madsden 

vs. Maryland Casualty Co. of Baltimore (Cal.)............ - 461 


Held, evidence as to waiver by adjuster admissible to prove waiver, 
nonwaiver agreement having been assigned to the contrary 
notwithstanding. Pennsylvania Fire Ins. Co. vs. Draper (Ala.).. 424 

Provision in policy that no condition, warranty, etce., can be waived 
by any soliciting agent is a valid limitation. Madsden vs. 
Maryland Casualty Co. of Baltimore (Cal.)....... ideonees sénee SOE 
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Where the agent had full power to take applications, etce., he had 
sufficient authority to bind the company by transmitting to in- 
sured and the mortgagee the company’s consent to the mortgage 
National Live Stock Ins. Co. vs. Jackson (Ky.) 


KNOWLEDGE OR NOTICE AS CONSTITUTING ESTOPPEL OR 
WAIVER. 


Agent with general authority may waive any conditions of policy. 
Powell vs. Continental Ins. Co. of City of New York (S. C.).... 

Knowledge of agent within scope of agency of violation of policy was 
imputable to principal. Powell vs. Continental Ins. Co, of City 
of New York (8. C.) one 

Company, whose agent was fully informed of ‘the interest of the party 
named as the insured, who in fact had an insurable interest, and 
that the party mistakenly named as mortgagee and payee 
was in fact the owner, could not say that it delivered what it 
then knew to be an invalid policy so as to defeat recovery. 
Western Assur. Co. vs. Hillyer-Deutsch*Jarrett Co, (Tex.) 

Where insurer knows or ought to know that one of the conditions is 
inconsistent with facts and issues policy and insured is guilty 
of no fraud, insurer is estopped from setting up facts as breach 
of condition. Central Market Street Co. vs. North British & 
Mercantile Ins. Co. of London and Edinburgh (Pa.) 

Statement in schedule of warranties in accident policy that insured’s 
sales agent had “supervising duties, not setting up or testing 
machinery,” was sufficient to put insurer on inquiry as to nature 
of insured’s supervision of installation of gas engines and having 
made no inquiry, it was precluded from claiming after an 
accident that his employment was extrahazardous. Shoop vs. 
Fidelity & Deposit Co. of Maryland—Fidelity & Deposit Co. of 
Maryland vs. Shoop (Md.) 

The fact that agent examined stock when policy was written and 
might have discovered that no fireproof safe was kept or even 
had knowledge that insured had no safe at that time, cannot 
be construed into a waiver. Hammond vs. Niagara Fire Ins. 
Co. (Kan.) 


Evidence that the agent of insurer knew of other insurance demanded 
a finding against insurer. Supreme Lodge K. P. vs. Few (Ga.).. 

Agent with general authority may waive any conditions of policy. 
Powell vs. Continental Ins. Co. of City of New York (S. C.).... 

Knowledge of agent within scope of agency of violation of policy was 
imputable to principal. Powell vs. Continental Ins. Co. of City 
of New York (8S. C.) 

Company, whose agent was fully informed ‘of the interest of the "party 
named as the insured, who in fact had an insurable interest, and 
that the party mistakenly named as mortgagee and payee 
was in fact the owner, could not say that it delivered what it 
then knew to be an invalid policy so as to defeat recovery. 
Western Assur. Co. vs. Hillyer-Deutsch-Jarrett Co. (Tex.). ° 

Where insurer knows or ought to know that one of the conditions is 
inconsistent with facts and issues policy and insured is guilty 
of no fraud, insurer is estopped from setting up facts as breach 
of condition. Central siarket Street Co. vs. North British & 
Mercantile Ins. Co. of London and Edinburgh (Pa.) 

Statement in schedule of warranties in accident policy that insured’s 
sales agent had “supervising duties, not setting up or testing 
machinery,” was sufficient to put insurer on inquiry as to nature 
of insured’s supervision of installation of gas engines and having 
made no inquiry, it was precluded from claiming after an 
accident that his employment was extrahazardous. Shoop vs. 
Fidelity & Deposit Co. of Maryland-—Fidelity & Deposit Co. of 
Maryland vs. Shoop (Md.) 

The fact that agent examined stock when policy was written and 
might have discovered that no fireproof safe was kept or even 
had knowledge that insured had no safe at that time, cannot 
be construed into a waiver. Hammond vs. Niagara Fire Ins. 
Co. (Kan.) 

Evidence that the'agent of insurer knew of other insurance demanded 
a finding against insurer. Supreme Lodge K. P. vs. Few (Ga.).. 


MISTAKE, NEGLIGENCE, OR FRAUD OF AGENT. 

Application written by agent without consulting assured, company is 
chargeable with knowledge. Maloney vs. Maryland Casualty 
Co. (ark.) eoece 

Where insured stated true facts concerning building, insurer was not 
released because of paster attached to policy erroneously de- 
scribing building. Lehmann vs. Hartford Fire Ins. Co. (Mo.)... 


EXPRESS WAIVER. 
Provision of policy that no change or waiver of any of its provisions 
should’ be valid unless indorsed and signed by insurer’s U. S. 


manager, related only to contract which parties entered into, 
and ‘had no application to a controversy concerning the perform- 
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ance of the contract with reference to which the insurer was 


estopped by its conduct. Wilson vs. Frankfort Marine, Accident 1 
& Piate Gide The: CW, GN. Bekisvciiecccccncncdsentelviacccccdnnacs 606 ' 


IMPLIED WAIVER. 


ql) Company could forfeit policy under clause giving right of forfeiture 
where premiums or notes were not paid when due. Pioneer Life 
ee, (CO... Wi Coe. CRWRLY. vaccvecnuese, coasee seciecuat  cengames 19 | 
Warranty that insured used no vicious animal was not waived by in- | 
surer where insured denied horse’s viciousness. Hygienic Ice & 1 
Refrigerating Co, vs. Philadelphia Casualty Co. (N. Y.)........ 99 












Where life policy was issued through an agent and put in effect by 
payment of first premium to him, a tender to him of second 
premium was made to one having authority to reserve it. Halsey ] 
ve. American Central Life Ine. Co. (MO). ..ccccccccccccscesscs 263 | 
Additional insurance provision not nullified by a permit to take a | 
limited amount of such insurance. Teter vs. Norfolk Fire Ins. | 
Cormeretiees CW. Vie Nn Creed per idtaancateddaucaesksencacenvece 295 | 
| 









Monthly policy providing for forfeiture on default; its forfeiture pro- 
visions may be waived by company if it so desires and such 









waiver may be inferred from acts, as well as words. Pacific 1 ) 
Mut. Life Ins. Co. of California vs. McDowell (Okla.)......... - $14 | 
The extension period within which action can be brought within one | 


year to two was to permit recovery. Where no notice was given 
if action was brought within two years from the day of default, 










hence where notice was not given policy would not lapse for | 
nonpayment until expiration of two years after premium fell | 
due. Liesny vs. Metropolitan Life Ins. Co. (N. Y.)......eeeeee- 389 







Casualty company, by assuming defense cf negligence action is not x | 

estopped from denying liability thereon; especially where its 
rights are reserved. United Waste Mfg. Co. vs. Maryland 1 
Casualty Co. (N, 























(2) Company could forfeit policy under clause giving right of forfeiture 

where premiums or notes were not paid when due. Pioneer Life 1 

Ine. Co. VR Com, (AFR) cicccccscvnse svecss ebsccece eoccess . 49 i 

Warranty that insured used no vicious animal was not waived by in- iH 

surer where insured denied horse’s viciousness. Hygienic Ice & i 

A Refrigerating Co. vs. Philadelphia Casuaity Co. (N. Y.)......+. 99 ‘ 


Readjustment concerning statement of age created new contract. De- 
fendant, which assumed obligations of original corporation, could 
not revive original application as basis for assessments so as to 
take advantage of misrepresentations therein unless insured was 
notified. Lowenstein vs. Old Colony Life Ins. Co. (Mo.)......... 31 
Where life policy was issued through an agent and put in effect by 
payment of first premium to him, a tender to him of second 
premium was made to one having authority to reserve it. Halsey 
va. American Central Life Imm Ca, (MO) ccccvsscsccncosccsece 263 
Additional insurance provision not nullified by a permit to take a 
limited amount of such insurance. Teter vs. Norfolk Fire Ins. 
COveermerem Wes. Ved cscuvecnck cet nceusiadhaceedevaxnseucness ene 295 
Monthly policy providing for forfeiture on default; its forfeiture pro- 
visions may be waived by company if it so desires and such 




















waiver may be inferred from acts, as well as words. Pacific 
° Mut. Life Ins. Co. of California vs. McDowell (Okla.).......... 314 
Company receiving and accepting premiums due between the 15th and i 






25th of each month, both from the assured and his colaborers, 

is held to constitute a waiver of provision that premiums should 

be paid before noon of each day each month. Pacific Mut. Life 

Ins. Co. of California vs. McDowell (Okla.).....ccccccccecvesere 314 
If company, in dealing with certain class of policyholders in certain 

district, establishes a custom of accepting premium payments at 

a date later than due because such policyholders receive their 

pay at a later date, and receives such premiums and appropriates 

them and recognizes the policies as continuing in force, such acts 

on the part of the company constitute a waiver of the provision 

that the policy shall be void unless premiums are paid on the 

first day of the month. Pacific Mut. Life Ins. Co. of California 

VG: MECDOWOlH (ORIG)  conevaccaedsdteccesene scent sémemcecéenene 314 
Casualty company, by assuming defense of negligence action is not 

estopped from denying liability thereon; especially where its 

rights are reserved. United Waste Mfg. Co. vs. Maryland 

Cossarery Cu. CH... Billed ndvasaiciscwas sears ncaveecieeccesatdweuenn 497 
Where company accepts unearned premiums with knowledge of facts 

avoiding the policy, it is estopped to assert the avoidance after 

loss has occurred. Central Market Street Co. Vs. North British 

& Mercantile Ins. Co. of London and Edinburgh (Pa.)........ 416 


PROVISIONS OF POLICY AS TO NONFORFEITURE AND REINSTATE- 
MENT. 


Life policy incontestable, except for nonpayment, after one year, 
not obiectionable as in conflict with state statute of limitations, 
but was valid. Life policy incontestable after one year except 
for nonpayment of premium could not maintain sult against in- 
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sured and beneficiary for cancellation for alleged fraud. Phila- 
delphia Life Ins. Co. of Philadelphia, Pa., vs. Arnold et ux. 
(B. C.) aes 

Clause in a policy that it shall be incontestable for one year bars de- 
fense after that period on the ground of fraud. Weil vs. Federal 
Life Ins. Co. 


Risks and Causes of Losses. 

INSURANCE OF PROPERTY AND TITLES. 

The fact that plaintiff, in accordance with the advice given by 
veterinary, authorizing killing of animal which was incurable, 
was no defense to an action on the policy. Live Stock Ins, Ass’n 
of Huntington vs. Edgar (Ind.) 

Under a policy insuring automobile 
employees of a painter at whose shop it had been left for re- 
painting, after working hours unlocked the front door and took 
the car for a joy ride, intending to bring it back to the shop and 
did bring it back after it had been damaged, did not show that 
the taking, though wrongful, was larceny within the terms of 
the policy. Valley Mercantile Co, et al. vs, St. Paul Fire & Marine 
Ins. Co. (Mont.) 

Under a policy insuring 
employees of a painter at whose shop it had been left for re- 
painting, after working hours unlocked the front door and took 
the car for a joy ride, intending to bring it back to the shop and 
did bring it back after it had been damaged, did not show that 
the taking, though wrongful, was larceny within the terms of 
the policy. Valley Mercantile Co, et al. vs. St. Paul Fire & Marine 
Ins. Co. (Mont.) 

Under a policy insuring automobile against loss by theft, proof that 
employees of a painter at whose shop it had been left for re- 
painting, after working hours unlocked the front door and took 
the car for a joy ride, intending to bring it back to the shop and 
did bring it back after it had been damaged, did not show that 
the taking, though wrongful, was larceny within the terms of 
the policy. Valley Mercantile Co, et al. vs. St. Paul Fire & Marine 
Ins. Co. (Mont.) 

GUARANTY AND INDEMNITY INSURANCE. 

Policy on brick concern covered liability for injuries received by 
employee while assisting in dredging a canal which was located 
entirely within the brickyard. Cary Brick Co. vs. Fidelity & 
Casualty Co. of New York (N. Y.) sie mathe bake 

“Accident” means an event taken place without one’s foresight or 
expectation, ete., and as used in automobile policy undesigned 
and unforeseen occurrence resulting in bodily injuries to person 
other than insured. Chapin vs. Ocean Accident & Guarantee 
Corporation 

Liability insurance. 
where company breaches contract by refusal to defend. Anderson 
& Ireland Co. vs. Maryland Casualty Co, (Md.) 7 ra 

Company could either refuse to defend such action, taking its chances 
that the only ground of liability would be violation of law, or 
proceed with the defense under an understanding with employer 
that it would defend against all allegations of fault, but that if 
the only allegation sustained was one of violation of law, its 
rights should be preserved and it should not be liable. Mason- 
Henry Press vs. Attna Life Ins, Co, (N. ° 

An employer’s indemnity policy providing that it should not cover 
any accident to a child employed contrary to law, did not cover 
injury received by a boy under sixteen years of age. Insurance 
company not required to defend an action for which it was not 
liable under the policy. United Waste Mfg. Co. vs. Maryland 
Casualty Co. (N. Y.) 

Where defendant executed a bond to secure fidelity of one employed 
by testator and shortly thereafter testator died and executors 
continued business, defendant’s liability ceased on _ testator’s 
death and defendant was liable for employee’s dishonesty except 
up to that time. Roth et al. vs. Massachusetts Bonding & Ins. 
Co. (Wis.) es 

Company which issued to a corporation policy insuring against injur 
caused by corporation’s automobile, which provided that no action 
should lie thereunder except to reimburse the assured for loss 
actually sustained and paid in satisfaction of a judgment rendered 
against him, is not liable for amount of a judgment rendered 
against stockholder in insured corporation for injuries caused by 
the corporation’s automobile while it was conveying him and 
others to their homes, in charge of the corporation’s chauffeur, 
and corporation voluntarily undertook defense of action against 
stockholder and paid the judgment. Rock Springs Distilling Co. 
vs. Employers’ Indemnity Co. of Philadelphia (Ky.) 
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Liability insurance. Company’s attorney filed answer to suit against 

assured and later withdrew alleg.ng failure to give due notice. 

Plaintiff thereupon secured judgment by default in superior 

court which was paid. Held, such judgment was a judgment by 

p a court of last resort within meaning of policy. It was further 
held that notice having been properly given, plaintiff was entitled 

to hold defendant to its election and defendant having with- 

drawn for unsustainable reason, could not successfully defend an 

5 action on policy on ground that judgment was not rendered after 
trial of issuance. Tighe et al. vs. Maryland Casualty Co. (Mass.). 















LIFE INSURANCE, 


q1) Provision that an injury received by a member in attempting to rob 
is an accident, and insurer should be liable for weekly indemnity 
only, applies to injuries not providing immediately fatal but 
does not apply where injury inflicted in an attempt to rob proves 
instantly fatal. Travelers’ Protective Ass’n of America vs. Faw- 
COtt CINGi) scceesc aerate 


(2) Under a burglary insurance policy held, evidence submitted was suffi- 
cient to justify the submission of the case to the jury as to 
whether the safe was opened by the use of tools or explosives. 
Fidelity & Casualty Co. of New York vs. First Bank of Fallis 

(Okla.) cece 







hy renee 


















ACCIDENT INSURANCE, 


“Accident”? means an event which takes place without expectation or 
foresight, and, when one is murdered without fault, his death is 
an accident. Travelers’ Protective Ass’n of America vs. Fawcett 
CERNE.) occivccec EC KEKRAECRS? ChECPEROTS. Ceo eReNOREES BaBneenesnee 

Jury were warranted in finding that accident was approximate cause 
of death, though condition of heart and lungs may have more 
readily permitted the rupture. It is not sufficient to show that 

| the accident was not proximate cause of death of assured. Moon 
M vs. Order o1 United Commercial Travelers of America (Neb.).. 

Where the issue is whether an injury to insured was intentionally in- 

flicted by third person, the intention of the third person is alone 
4 controlling. Travelers’ Protective Ass’n of America vs. Fawcett 
COME dveuvumes . ovacenns oe . eececesce 

Injury caused by slipping and falling while crankiag motor of auto- 

mobile was “accidental.” Preferred Accident Ins. Co. vs. Pat- 




















Under policy limiting liability for accidental injury “independently of 
all other causes,” there could be no recovery for death from 
concurring effect of an injury and pre-existing disease. Mary- 
ane CuesGeks Ce VA BROCrOW. Oils: Beles ces ccareersdeceasecuscowas 

Accident insurance. Death due to contact with poison ivy. Held, that 
decedent’s death did not result from poison either “taken or 
administered,” nor from disease. Iailway Mail Ass’n vs. Dent 
CU. EP ecincccwus See COKE ERO REM RMee Seen We eee ee KE e as cee neene ees 

Death due to contact with poison ivy is accidental within the terms 
of accident policy, insuring against injuries, resulting in death 
through external, violent and accidental means, Railway Mail 
Ah VG. -DORtE CU. Bidiccsccs ® ween ee ses 

Clause limiting company’s liability in case of disability, referred to 
chronic diseases arising after application was made. Strickland 
vs. Peerless Casualty Co. (Me.)... toteeceuasewes 

Injury without agency of insured was accidental death, even though 
brought about designedly by another person. Maloney vs. Mary- 
Mme CapGaity Ch CAR cesses ccnsdacnsdwncasecan eas S Vag e nae 

Where insured brought on a difficulty with a third person whom he 
knew to be armed with a gun and such third person shot 
insured in self-defense, his death was not occasioned by accidental 
means, Prudential Casualty Co. vs. Curry (Ala.)......... eneee 

Though the word “immediate” cannot be said to mean instantaneous, 
it has a meaning applied to time which limits the time; and 
several days’ labor at one’s usual avocation before total disability 
ensues is beyond the _ limit. Mullins vs. Masonic Protective 
O... SIB 6. 6k Cea CREE EE TERRORS DOCK ES MCG RARE oeee ee es 

Held, that, as insured while intending to be in the sun did not intend to 
produce a sunstroke, the sunstroke was an “accident” which 
is an event that takes place without one’s foresight or expecta- 
tion and hence was within the _ policy being produced by 
“accidental means.” Gallagher vs. Fidelity & Casualty Co. 
Of OW. FORM. TNs. i eicwdvcas aeae wean ke de ve vee ne Ree oa tee eee. wee e ae 

Insured not entitled to weekly indemnity where injury did not in- 

capacitate him from performing duties, but the negligent treat- 

ment of the injured member destroyed it and temporarily in- 
capacitated the insured. Hummer vs. Midland Casualty Co. 


































































































limiting liability for injury caused by the intentional act of 
another had intelligence enough to understand the nature and 
consequences of his act, and the act was voluntary, the injury 
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was the result of an intentional act within the policy. Con- 
tinental Casualty Co. vs. Cunningham (Ala.)........... cveneenen 
Accidental means. It is not sufficient that the death or illness that 
caused the death may have been an accidental result of the ex- 
ternal cause, but that it must have been not only external and 
violent, but also accidental. There was nothing accidental in the 
inhalation of a douche which deceased was using for catarrh 
and which he “sniffed” or drew into his nortril harder or more 
violently than he usually did. Burden of proof was on plaintiff 
to show that death resulted from bodily injuries effected directly 
and independently of all other causes through external, violent 
and accidental means, A nasal douche for catarrh “‘sniffed’’ or 
drawn into the nostril harder or more violently than he usually 
did was not accidental within the meaning of the policy. Smith 
V8; SEUSS TOE TGs CRE) 58. eee 44.8: 80 Reo hk oe 59s Re ED 
Where insured died from apoplexy due to excitement from witnessing 
shocking accident and there was medical testimony that apoplexy 
from such a cause was unusual, it was held that his death was 
properly found to have been caused by external, violent and 
accidental means, within the terms of the accident certificate. 
International Travelers’ Assn. vs. Branum (Tex.).............. 
Where policy contains an exemption from liability due to voluntary ex- 
posure to unnecessary danger, it was not error to charge, that if 
insured did not voluntary enter into fight, but became involved 
in it by fault of another and in defense of himself, then such 
action would not bar beneficiary’s right to recover whole amount of 
policy. Empire Life Ins. Co. vs. Johnson (Ga.)..........eeee2008 





XIII. Extent of Loss and Liability of Insurer. 


(A) MARINE INSURANG 

(4) Under marine contract containing warranty against particular average 
there could be no recovery for total loss of a part of goods unless 
the various lots were separately insured, and there was a total 
loss of such lots. California Canneries Co. vs. Canton Ins, Office, 


SOO, SUMED pra Sint. b-a 1k Sie ce yok F ACaN SA w wR AT IRE Ace HD Adem ROR gO 

(5) Three-fourths value clause does not apply to estimated value of real 

» estate insured, unless insured has been guilty of fraud in fixing 
value. Henry Clay Fire Ins. Co. vs. Barkley (Ky.)...¢.......6. 

(6) Under marine contract, subject to conditions of standard form con- 


taining a warranty against particular average, where part of 
goods were so spoiled by leakage they were thrown away, there 
was no total loss or general average loss, but only a partial and 
“particular average’ loss, eneral Average” is a contribution 
by several interests engaged in a maritime venture to make good 
the loss of one of them or loss of ship or cargo or for extra- 
ordinary expenses necessarily incurred. California Canneries Co. 
ve. Canteen ine. OCS, TAMING (CEI) < 6.iicin ccc ccc te ceereneeiede 
(7) To warrant a recovery on policy insuring freight, it must appear that 
because of perils insured against, the vessel could not with 
reasonable repairs and within a reasonable time complete the 
voyage and earn the freight. Evidence showing leaky hull, sails 
in poor condition and other facts affecting seaworthiness of vessel. 
Survey ordered by owners. Report of survey showed damaged 
condition, largely due to wear and tear, ete. Held, insurer was 
not liable for failure to earn freight. Stetson vs. Insurance Co. 
of North America. (OU. Bidscicias Siereayal neh 40-66 918) RAE DATS ACE RTS 
(B) INSURANCE OF PROPERTY AND TITLE 
(1) Where loss is total, or where it is only partial, but equal to or greater 
than the amount of all the insurance permitted and actually 
carried on the property, insured is entitled to full indemnity 
if not in fault. If walls of brick building, although standing, 
have been injured and caused to lean so much out of plumb, as 
a direct result of the fire, that a prudent man would not use 
any portion of them, the loss is total. Teter vs. Franklin Fire 
SEG CO. OW PO) ie 0064-0000 Pee CO Lee eer ee eee eee ee Eee vee 


(2) The principle that insurance is indemnity is limited by rule; the partie 
to the contract may agree on a valuation in advance us to tan- 
gible property and expected profits. O’Brien vs. North River 
ina, Co. OF Cley GE Now York (0. SB.) sriscrscs ree ee ae eee ms ° 

Held, that the words “profit due’ in the policy did not mean the amount 
plaintiff would have collected from the person making reservation 
but for the fire, but was rather the gain or benefit plaintiff 
expected to derive by reason of the contract, not only from 
room rent but from restaurant patronage, ete. O’Brien vs. 
North River Ine. Co. of City of New York (0. 6B.) -.0 ccccccvsene 

Where insurer refused to replace machinery with another plant which 
could have been obtained cheap, or furnish money to buy it, it 
could not measure loss by cost of plant it refused to buy. Cash 
value meant what it would cost to reproduce it in the same 
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condition as before the fire regardless of the price originally 
paid. Gulf Compress Co. vs. Insurance Co. of Pennsylvania. 


CZOGRL cenaee Comoe rer edeeerensseceseesrenesesenseoereseecoenCe 

A three-fourths value clause attached to a valued fire insurance policy 

is inconsistent with statute and void. Teter vs. Norfolk Fire Ins. 

v: Corporation (W. Va.) ....ee- 6:86 KHDEKEE OD ORAEREDEOSCRREKaS eae 
t Sequential injury or damages to property not readily discovered nor 


discoverable, until some time after the fire, may be considered 
by the jury. Teter vs. Norfolk Fire Ins. Corporation (W. Va.).. 
(3) If loss is total, insurer’s liability is not affected by existence of con- 
current insurance within limit permitted by policy. Teter vs. 
Franklin Fire Ins. Co. (W. Va.),....... ceccceccccccecs 
Where it developed in a suit on a blanket policy placing as on one 
item of insurance $5,000 on their unginned cotton while con- 
tained in six warehouses; * * * that the same property was 
covered by four other blanket policies in other companies aggre- 
gating $20,000 and three other blanket policies in another com- 
pany aggregating $2,500, and where said policy reads: ss 
hereby agreed that in case of loss this policy shall attach in or 
on such building or division in such proportion as the value in or 
on each building or division bears to the aggregate value of the 
subjects insured’’—held that the share of loss to be paid by 
defendant is 5000/27500 of the loss, and that it was not necessary, 
i in order to apportion the loss, to determine the amount of loss 
or damage on each warehouse. Scottish Union & National Ins. 
Co, et al. vs. Moore Mill & Gin Co. (Okla.) 
(C) GUARANTY AND INDEMNITY INSURANCE. 
Liability insurance. Held, that payment by and loss to insured were 
conditions precedent to recovery on policy and where insured 
transferred a claim to an injured employee, and after judgment 
against it recovered by the employee, brought suit for his benefit 














: on the policy without having paid the judgment, Insured could 
k not recover. Atlas Hardwood Lumber Co. vs. Georgia Life Ins. 
° Co.. €CEORE? sasecs tavern TrTeT CT eT RE Oe eT 
Insurer liable on automobile policy for loss sustained by insured pay- 

4 ing damages for death of person struck by his automobile 
e operated by his son between sixteen and seventeen years of age, 


not licensed to operate an automobile and not accompanied by 

licensed operator, for under statute any person sixteen years of 

age or more may operate an automobile if accompanied by a 

licensed operator, or if himself licensed, but no license can be 

issued unless applicant is over eighteen years and a proper 

' person. Brock vs. Travelers’ Ins. Co. (Conn.)...... 


(D) LIFE INSURANCE. 


Held, that defendant, an Illinois corporation, could not reduce its 
liability to the amount of insurance which premium would have 
purchased at insured’s correct age. Lowenstein vs. Old Colony 
Eee FOR. CG COO? accenaccaseeens, Seeacewenn, aguante Cacveece 

While policy, after lapse and during period allowed for election, was 
not in foree as primary insurance, still it was in force to the 

{ extent of securing to the insured secondary insurance therein 

guaranteed; and insured having died before expiration of period 
and before repayment of loan, his executor was entitled to re- 
cover on policy amount of extended insurance. McEachern vs. 

E New York Life Ins. Co. (Ga.) 

(EB) ACCIDENT INSURANCE. 

Death by poison ivy held to be “an accident.” Held, since insurance 
Was against accident as distinguished from decedent’s death 
which was result of accident alone, and that it happened prior to 
amendment of order, plaintiff’s recovery was limited to $3,000. 
Railway Mail Ass’n vs. Dent (U. S.).......... dp devecgmedeeeqcuns 

Accidental means. It is not sufficient that the death or illness that 
caused the death may have been an accidental result of the 
external cause, but that it must have been not only external and 
violent, but also accidental, There was nothing accidental in the 
inhalation of a douche which deceased was using for catarrh 
and which he “sniffed’’ or drew into his nostril harder or more 
violently than he usually did. Burden of proof was on plaintiff 
to show that death resulted from bodily injuries affected directly 
and independently of all other causes through external, violent 
and accidental means. A nasal douche for catarrn “sniffed” or 
drawn into the nostril harder or more violently than he usually 
did was not accidental within the meaning of the policy. 
Smith vs. Travelers Ins. Co. (Mass.)..... CHOee KOCK AOE edEs 

Under an accident policy, diminishing the indemnity if assured sus- 
tains injury “after having changed his occupation to one more 
hazardous,” it was not shown by proof that assured, who re- 
mained in, and performed the duties of, his occupation as receiv- 
ing clerk, and who was accidentally killed while temporarily 
directing other men in the performance of their duties to his 
employer, had changed his occupation. “Office duties only,” in 
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describing the occupation, does not necessarily limit risk to ac- 
cident occurring in office where his duties are performed. 
Redmond vs. United States Health & Accident Ins. Co, (Neb.).. 


Notice and Proof of Loss. 


REQUIREMENTS IN GENERAL. 

Provision requiring insured to render company proof of loss signed 
and sworn to, containing itemized statement, etc., was reasonable 
and valid. Fidelity-Phenix Fire Ins. Co. vs. Sadau (Tex.)...... 

Provision for immediate notice in automobile policy does not require 
notice of all accidents, but is construed to mean only such 
accidents as result in bodily injuries. Chapin vs. Ocean Accident 
& Guarantee Corporation (Neb.)..... ve eeneees Co eoesoevrecscone 

Although insured was living and conscious for a long time and failed 
to give notice of injury to the company, beneficiary had no claim 
under policy until death of the insured. Maloney vs. Maryland 
CasvaltY Co. CAFE.) ccciccsvvcvocccvcvevsrvescesecsssevvcreee cee 

Technical “proof of loss” is not proof of loss in court which is made 
before the jury pursuant to rules of evidence to prove a liability 
under the policy and which exists independently of such technical 
proof of loss. Vadgett et al. vs. North Carolina Home Ins. Co. 
is CAD v.06. 50 8.00.60. 00 60:6 00.66,06.0:00 856.6 CR KS RH8S E06 DREE HOES cocvce 
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FORM REQUISITES, AND SUFFICIENCY OF NOTICE AND PROOFS. 


No particular form of proof of loss is required so long as proof is ample. 
O’Brien vs. Nosth River Ins, Co. of City of New York (U. S.)... 
Statement of age made by insured not binding on beneficiary where 
not based on family records but on statements of insured who, 
by reason of early immigration, was uncertain of his own age. 
Lowenstein vs. Old Colony Life Ins, Co, (MO.) ......ccccccsecs 
Statement by insured in writing that property described in its policy 
was totally destroyed, the cause and origin unknown, ownership 





and location, ete, and further details in compliance, was a 
reasonably full and exact compliance. Padgett et al. vs. North 
CAPOURE BONG BHA. CO. 4B. Gi) ccc diiscec teense bee ees reer nee 


Held, that though complainant did not pay, as was agreed, part of the 
cost of the examination, from which it was excluded, its right to 
an examination of the vital organs pursuant to the provision 
of a policy was not lost. Held, that the heirs and next of kin 
of insured could not deny complainant the right to examine the 
Vitals, which the contract of insurance accorded to complainant. 
Painter et al. vs, United States Fidelity & Guaranty Co. (Md.). 

IIn suit to enforce lien of a mortgage given to secure:a note of mort- 

gagor’s son-in-law for amount of shortage in his accounts as 

agent of insurance company, defended on ground that note and 
mortgage were given to compound a felony, evidence was in- 
sufficient to show that there was any promise not to prosecute, 
Peas OF Rl.. VE. COWETAE CHI icy he ws ose be tee dare ve beh ces 

EFFECT OF STATEMENTS AND PROOFS. 

Affidavit taken to furnish proof of loss admissible to show compliance, 
but not evidence of amount of loss, and assured by making 
such aflidavit is not estopped from showing that the loss was 
an underestimation of his actual loss, or that' what he had first 
thought was a partial loss proved later to be a total loss. Teter 
7%. Dreamin Fire Fas. Ce C0. VOi2sccccccdcosnevees cass ecoccee 

“Writing” and “fraud” and “false swearing’ as used in fire policy 
were applicable to misrepresentations and misstatements in proof 
of loss to be made in writing and to be subscribed and sworn 
to by insured. Fidelity-Phenix Fire Ins. Co. vs. Sadau (Tex.).. 

False statements intentionally made would constitute a good defense, 
but not if made in goou faith. Warner vs. Narragansett Mut. 
Fire Ins. Co.—Warner vs. Dirigo Mut. Fire Ins. Co. (Me.).... 

Where insured disclosed to insurer’s agent nature of his interest, his 
failure to make similar disclosure to adjuster was not prejudicial 
to insurer. Recovery cannot be defeated because a schedule 
falsely showed insured’s interest to be greater than it was where 
insured denied making statements in the schedule and where it 
appeared he had made complete disclosure to agent at time of 
application, such agent being present at adjustment when proofs 
were completed. Fuhrman vs. Sun Ins. Office of London (Mich.). 

Amount of fire loss stated in proofs is not conclusive on insured, but 

is strong evidence that damages do not exceed that amount, 

Frees vs. National Ben Franklin Fire Ins. Co. et al. (N. Y.).... 


ESTOPPEL OR WAIVER AS TO NOTICE, 


Statute authorizing extended insurance provided notice of claim and 
proof of death shall be submitted to insurer within ninety days 
after death of insured, is for the benefit of insurer and may be 
waived by it. Chandler et al. vs. John Hancock Mut. Life Ins. 
Co. 
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By entering into arbitration within time allowed for proofs of loss, in- 
surer waives all questions and sufficiency of loss. Union Marine 
Ins. Co. vs. Charlie’s Transfer Co. (Ala.) ...... Prere eerie 
Statute authorizing extended insurance provided notice of claim and 
proof of death shall be submitted to insurer within ninety days 
after death of insured, is for the benefit of insurer and may be 
waived by it. Chandler et al. vs. John Hancock Mut. Life Ins, 
CO. CHRO) 6c cdeeorreceercdcenseteeeticesanckes ecccccccccsosce 
Where insurer admitted liability for paid- -up policy, but denie ed liability 
for extended insurance demanded by the beneficiary who had 
failed to furnish proof of loss within statutory ninety days, the 
act of insurer in thereafter furnishing blank forms for proofs 
of death and receiving them while insisting on its limited 
liability for paid-up insurance, was not a waiver of statutory 
provision that proofs of death must be furnished within ninety 
days. Chandler et al. vs. John Hancock Mut. Life Ins. Co. (Mo.). 
Mere investigation would not constitute a waiver of insured’s breach 
of stipulations. Ray vs. Fidelity-Phenix Fire Ins. Co. (Ala.).... 
Where policy was issued but not delivered and canceled on account of 
a loss by agent, such action was binding on company and con- 
stituted a waiver of duty to file proofs of loss. Yousey vs. 


Guiees: IO CO. CM, Bilcecicéadadvavavsecavcise@ssvacuaavcun ence 
Refusal to pay without assigning reason, constitutes waiver of “notice. 
Ray ve. Fidelity-Phenix Fire Inet. Ce. (Ala) cccccccewkscccses . 


Mere receipt of proofs of death after lapse of time for furnishing them, 
and failure to object on that ground, is not waiver by insurer. 
Chandler et al. vs. John Hancock Mut, Life Ins. Co. (Mo.)..... 

Local agent authorized to solicit insurance was not authorized to waive 
proofs of loss. Ferdenando vs. Milwaukee Mechanics’ Ins. Co. 
CREME. CCb eens aes eR ESAS RK ES RAED OS Dek OR ee Ee desea kamen aleees 

Where an insurer, on receiving a statement of total loss twenty days 
after fire, sent an investigator who talked with insured and 
attempted to get him to sign a paper and made no further 
demand, it thereby waived right to such further or particular 
proof. Padgett et al. vs. North Carolina Home Ins. Co. (S. C.). 

Waiver of delay in giving preliminary notice may be inferred from 
circumstances showing no intention on part of insurer to com- 
plain on that score; particularly where the delay did not 
prejudice the insurer. Hummer vs. Midland Casualty Co. 
CIID © o Wat ew ara mala cl acarisck al we nl ior ae eee ewok Ee catalan wa ice oleh air a ainda @ ac eee ae 

Where insured denied liability, it could not defeat recovery because of 
insufficiency of proofs. Fidelity & Casualty Co. of New York 
VE. DUIARY COAG) cbc cuseccccsucteseatunsecteeseetetesecess es 

tule that insurer’s repudiation of liability before time expires for 
furnishing proofs of loss is a waiver of such proofs does not 
apply where denial is contained in insurer’s answer to a suit 
brought against it on the _ policy. Ferdenando vs. Milwaukee 
mecnanies Tne CO: CWA ic viiwecvccbcetacrssucctinseenctuns 

Waiver of proofs of loss must be pleaded in order to be admissible 
at trial. Such proofs are not waived by an answer setting up 
other grounds as a defense to the action. Palatine Ins. Co. 
Wi... Die ~ COR ak ccccw nar ueecd ccudereneeceelwaes cesesareeneks 

Where plaintiff's dwelling was destroyed on certain date and twenty- 
seven days later he received a letter from insurer, notifying him 
that latter could not legally pay the loss, such letter operated as 
a waiver of proofs of loss. Andrews vs. Dirigo Mut. Fire Ins. 
CMe. CRY bébé. ch éwh cee Cae t Hes eesas Serene hadas sheumenea eres heekoe 

Where, after loss under employer’s liability policy, plaintiff, or those 
interested for him, called on defendant’s counsel, but failed 
to leave a copy of the writ and such counsel appeared in court 
at the return of the writ, and conducted defense, without giving 
plaintiff notice that defendant would repudiate liability because 
copy of writ served was not sent to defendant immediately, 
defendant was estopped from thereafter urging such defense. 
Wilson vs. Frankfort Marine, Accident & Plate Glass Ins. Co. 
CN. Bee ape ss veewiac eas 











Adjustment of Loss. 

ADJUSTMENT AND SETTLEMENT. 

Settlement on burglary policy cannot be reopened and company held 
liable because of omission of certain losses by mistake, unless 
mistake was unavoidable. Where insured did not discover other 
losses of wearing apparel until he had occasion to use them some 
time later there was such a lack of ordinary care as would 
prevent his claim. Brady vs. New Jersey Fidelity Ins. Co. (Mo.). 

The terms ‘examination” and ‘adjustment’ are not convertible terms. 
Pennsylvania Fire Ins. Co. vs. Draper (Ala.). 

Where insurance companies neglected to promptly settle loss in accord- 
ance with agreement of adjuster, insured was released from 
agreement and not precluded by it from claiming full amount 
of loss. Wanner vs. Manufacturers’ & Merchants’ Mut. Fire Ins. 

Co. et Ob. CPB.) cccccvcccces cbocsotencausses Seas enonaheceuad 
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(B) 


(Cc) 









(A) 


(2) 


Company tendered $240 within sixty days and kept offer good and 
jury subsequently found, not only that loss was only $240, but 
parties had agreed to adjust it at that sum—insured was not 
entitled to interest from date of adjustment. Kiefert vs. Maple 
Valley Mut. Home Fire Ins, Co. (Wis.) 


APPRAISAL AND ARBITRATION. 


If one refused to recognize appraiser appointed by the other on grounds 
of incompetency, burden is upon such party to show that he was, 
in fact, incompetent. Competency of appraisers is to be deter- 
mined by rules applied in determining the competency of 
common-law arbitrators. The mere fact that appraisers are not 


experts in the kind of business to which such matters pertain 
is not alone and in itself sufficient to sustain a charge of incom- 
petency. American Cent, Ins, Co, et al. vs. District Court, Ramsey 
County, Second Judicial Dist. (Minn.) ........ eccccecces cecoee 
An award merr:s the right of action on the policy and insured is 
entitled to recover only award. Written award signed by only 
one arbitrator and umpire is admissible where other dissented and 
to express his dissent refused to sign. Union Marine Ins. Co. 
es ey ie aS error rere Ts Taree ee er ee ee ° 
In view of valued policy act, a promissory warranty to arbitrate is not 
material when the loss is total. Teter vs. Franklin Fire Ins, Co. 
COs Wied. 24.460 E ERS CREAV EEN SORES RDU OED NOR RS AREA CRO eCORS eouesene 
Insurer’s demand for appraisement was a concession of its lMability 
for some amount. Harowitz vs. Concordia Fire Ins. Co. (Tenn.). 
Insurer agreeing to arbitration confesses its liability and cannot escape 
by subsequently violating the arbitration agreement or withdraw- 
ing therefrom. Gulf Compress Co. vs. Insurance Co. of Penn- 
ey Re errr rrr rere rr eee ere er re a é0eeue 
Agreement that appraisers should submit differences to umpire means 
that upon their failure to agree upon certain items, such items 
should be submitted to him for his independent judgment; the 
parties to an arbitration being entitled to the judgment of each 
arbitrator acting in the matter. Kirkham vs. German-American 
es eet ct tee eee Tee Ree eee Te eT CT ee ee 
Requirement that appraisers shall be disinterested means that they 
shall be fair and unprejudiced. Cohen vs. Atlas Assur. Co. 
Ge Say, Oe ee ee rr eS SA ee eer ie re ee ee 
Held, not to justify a finding that appraisal was not honestly made in 
good faith with sufficient thoroughness, etc. The mere fact 
that appraiser selected by company to act with another and an 
umpire, had served for company on prior occasion, does not of 


itself disqualify. Award by appraisers will not be set aside 
without clear proof of fraud or mistake or malfeasance and 
every presumption must be indulged in its favor. Cohen vs. 


Atias Assur. Co. et al. (CN. Fidecccvesccsccvcccscvecccccccsee ee 
Award may be set aside upon a showing of a refusal to consider a 
material portion of the property lost or damaged, an intent to 
make the award so low that the insurer would not object. 
Kirkham vs. German-Am rican Ins. Co. (Kamn.)........eee0ee08 
No waiver by company of right to later raise question of its liability 
can arise from its not doing so before referees on reference to 
determine amount of damage; that question not being open 
before them. National Furniture Co. vs. Prussian Nat. Ins. Co. 
(Me.) 


ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 


On the facts stated, held sufficient to constitute a waiver of the agree- 
ment for settlement. Palin vs. Insurance Co. of North America 
CED c:te:c, BWeene, TOG RRO RKCRRESS SORERCC CSO O00 KRKES coccee 

Insurance company can waive an arbitration provision in a mode other 
than that prescribed by statute. Letter from company denying 
liability rendered inoperative and was not a waiver of arbitration 
provision. Oakes vs. Pine Tree State Mut. Fire Ins. Co. (Me.)... 

Insurer not entitled to demand an appraisement, where it made no 

objections to the proofs of loss and its whole attitude was a 

denial of liability. Harowitz vs. Concordia Fire Ins. Co. (Tenn.). 






Right to Proceeds. 


INSURANCE OF PROPERTY. 


Insured could assign his interest after loss and assignee could main- 
tain an action. Warner vs. Narragansett Mut. Fire Ins. Co.— 
Warner vs. Dirigo Mut. Fire Ins. Co. (M@.)......ceseeeceees coos 

Receiver in bankruptcy has interest in property of bankrupt, though 
he has no title thereto, since he is accountable to trustee of 
bankrupt for preservation of property. Where loss occurs be- 
fore appointment of trustee, the money paid on policy stands in 
place of realty and is impressed with equitable lien in favor of 
mortgagees. Reilley vs. Buffalo German Ins. Co. et al. (N. Y.).. 
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(B) 
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(D) 


Topical Index. 


LIFE AND ACCIDENT INSURANCE. 


Held, that in the case of an endowment policy in which the wife is 
named as the sole beneficiary she is entitled to the proceeds 
when exigible though her husband is still surviving. Succession of 
pi ER ern ery oe emer te ee ree 

Policy made payable to insured, his executors, administrators or assigns, 
the children of insured had no rignts in the policy. Eisenbach 
ve. Mutual Life Ina. Ca. of New York (N. ¥.).ccccccccccccsec 

Statute permitting woman to secure life insurance upon husband 
applies to a policy negotiated by the husband and made payable 
to wife. Wife’s interest in life policy is not defeated where 
before husband’s bankruptcy the parties, by negotiation, agreed 
that husband should withdraw surplus and policy be continued 
for wife’s benefit. Grems vs. Traver (N. Y.)...ccccccccccccsceccs 

Under statute, husband cannot interfere with policy upon his life 
payable to his wife. Greme va. Traver (N. Yi). vcicccccecsvces 

In an ordinary insurance policy where the contract provides that the 
beneficiary may be changed at the instance of the insured, no 
vested right exists in the beneficiary. Modern Woodmen of 
Americn Ve. TieNGle. 66..Gh CVG os vecvecetcccerrene. seddewuntuar 

Semitontine policy upon life of husband payable to wife, gave a vested 
interest, of which she could not be deprived. Grems vs. Traver 
CN. Sed be cov swine sce ean 6esg ee che pes ees whereas ascence cet eweeane 

Policy cannot be surrendered witheut consent of beneficiary who had 
vested interest therein. Grems vs. Traver (N. Y.)......seeee8 

Partnership policy on death of one subsequent to dissolution of firm, 
must be paid to administrator as against objection of surviving 
partner. Huth et Bh Ve. Pile: (COM vccksavadncececeeenexecands 

Right to Proceeds—Following trust funds. Bank of Stewart County 
Vi WRGGYe SE OE (GR iiv vec cues ceneeeé.. weeeereneeameeRen 

Where policy was payable to wife, “if living, or his legal representa- 
tives” and his wife predeceased him and he was survived by a 
daughter or next of kin, proceeds of policy belong to daughter 
personally. ‘Legal representatives’? when used to describe bene- 
ficiary is equivalent to term “next of kin.” In re Viles (N. Y.).. 

Under the law, insured may, before 





his adjudication as bankrupt, 
assign policy reserving the right to obtain a loan thereon or 
surrender it, and the wife remains the owner unless insured or 

his trustee in bankruptcy exercised the power to surrender.— 
Wife’s right to proceeds absolute notwithstanding statute declar- 

ing trustee in bankruptcy shall be vested with the property of the 
bankrupt. Eldredge vs. Mufual Life Ins. Co. of New York et al. 
CREGRRY  o.iiv 66.005 Fe Fat VRS TSA REM CKRE ENE REES. CER ETE ROME EEE ee 

The only cash surrender value that passes to a trustee in bankrupte 
is the cash,surrender value payable to the bankrupt, “himself, 

his estate, or personal representatives.”” The view that because 

the beneficiary is the wife of the bankrupt, and that she, in all 
probability, would not refuse her signature, and that therefore 

the provision requiring her signature, should be disregarded, can- 

not be accepted. In the matter of John Mercer Lyon, Bankrupt 

COs TP eb coset ntstar Koc nisennehcateceee ee Gea receuetnheaheuses 
Where policy was payable to wife, “if living, or his legal representa- 
* tives” and his wife predeceased him and he was survived by a 
daughter or next of kin, proceeds of policy belong to daughter 
personally. ‘Legal representatives’? when used to describe bene- 
ficiary is equivalent to term ‘next of kin.” In re Viles (N. Y.).. 


XVII. Payment or Discharge, Contribution, and Subrogation. 


(A) 


PAYMENT OR DISCHARGE. 


Where insured building is destroyed, amount of policy is due when loss 
occurred and will bear interest from that date. Fire Ass’n of 
Philadelphia va. Gtrayhorm (TOR.) ccisccccse sccces c6sces eee 

Held, to warrant a finding of vexatious delay. Lehmann vs. Hartford 
Fire Ins. Co. (Mo.) coee 

Under statute providing penalty for vexatious delay, chancellor was 
within his judicial discretion in refusing to assess the penalty, 
where evidence disclosed that gasoline or coal oil had been found 
on the goods, justifying a suspicion that the fire was dishonest, 


though that defense was not made. Harowitz vs. Concordia Fire 
Ine, CO. CHRORR) ccccccecvvcticesds dedsasetes eoccccccvecceosees 


Assessment society not subject to statvie relating to vexatious re- 
fusal to pay. Morrow vs. National Life Assn. of Des Moines, 
OWE GAG) veces cers esac cdveertecnecsedtusesacacees beveeuaees 

Where defenses were without merit, court properly submitted to jury 
issue of defendant’s vexatious refusal. Gibson et al. vs. Pioneer 
Life Ins. Co. GO )icccccecasecensdas teehee (SOKeUeceteenkeceweee 

Where one procuring insurance on his automobile against damage by 
collision, settled with the wrongdoer for the damage to the 
machine and executed a release, he could not recover on the 
policy stipulating that insurer, on payment of the loss, should 
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be subrogated to all right of recovery. Maryland Motor Car Ins. 
i ee ee ER Sk eer ree re ey ee re ere eese 
Insured obtained judgment against railroad for full value of property 
destroyed and acknowledged full satisfaction, rendering it im- 
possible to perform his agreement to assign to insurer any right 
or rights of recovery over, thereby releasing insurer from liability 
for loss. Smith, J. Sidney, & Son vs. Phoenix Ins. Co. of Hart- 
ford, Conn.—Smith, J. Sidney, & Son vs. Continental Ins. Co. 
CRO) Sas nebo ub eee ee eke bee HEawe SDS. 6 COM De ORES ETVEDOD ooeeeee 


SUBROGATION. 


Under statute providing that, where property is injured by fire from 
locomotive railroad company is responsible and has insurable in- 
terest in property and is entitled to benefit of any insurance 
effected by owner less premium and expense of recovery. It is 
absolutely responsible irrespective of negligence and its right to 
the benefit of insurance applies without regard to its negligence; 
hence insurer who has paid a loss from such fire is not sub- 
rogated to owner’s rights against railroad company though fire 
was due to latter’s negligence. Farren vs. Maine Cent. R. Co, 
CMe.) .sces TTT T TRY Te eT cRE-e Sie RAED OOO ED EORR. BREE SHED 

Where insured, under automobile policy, offered to assign his clair 
to an attorney for insurer, who refused to take It at that time 
for want of authority and because reasonable time had not 
elapsed to make investigations and immediately afterwards in- 
sured filed a claim with the wrongdoer and settled, insured did 
not waive his right to subrogation stipulated for in the policy. 





Maryland Motor Car Ins. Co, vs, Haggard (TeX.).......+cesseee08 
Insurer, on paying amount found due from it, was subrogated to all 
rights of recovery against railroad. Smith, J. Sidney, & Son 
vs. Phanix Ins. Co. of Hartford, Conn.—Smith, J. Sidney, & Son 
va. Continental Ins. Co, CAG.) cs ccccccertaesvesevecevecnteesneces 


XVIII. Action on Policies. 


RIGHT OF ACTION AND DEFEN: ES. 

Policy will be treated as ordinary life policy in ubsence of proof that 
contract was governed by laws relating to beneficlary societies. 
Lowenstein vs. Old Colony Life Ins. Co. (Mo.) ....... iene Sees 

Tontine policy which provided that all surplus or profits from tontine 
policies which should not be in force upon completion of tontine 
dividend periods, should be apportioned equitably among such 
policies and should complete their dividend periods, created the 
relation of creditor and debtor and not a trust relation entitling 
the holder to sue in equity for an accounting; the right to an 
apportionment not arising from a trust, but from a contract. 
Townsend vs. Equitable Life Assur. Soc. of United States (Ill.).. 

Appointment of appraiser who is not disinterested violates the stipu- 
lation in policy and insured need not appoint an appraiser, but 
may sue on policy. Pierce vs. Sun Ins. Office (N. Y.)......... one 

Where appraisal is made a condition precedent to an action, it is as 
much the duty of the insurer as the insured to demand am ap- 
praisement and, where it is not demanded by either party, insured 
will not be precluded from right of recovery by failure to de- 
mand appraisement. Oklahoma Fire Ins. Co. vs. Mundel (Okla.). 

While appraisement provisions are valid and may be made a condition 
precedent, they cannot oust the courts of their jurisdiction as 
to insured’s legal liability. Harowitz vs. Concordia Fire Ins. 
- Sey: oS eereerrrrer errr Terr rere eT ere ee ee eT eee eee evece 

It is necessary to prove compliance with stipulation to arbitrate the 
loss, as a condition precedent to right of action, or an excuse 
for noncompliance therewith. Teter vs. Norfolk Fire Ins. Cor- 
a A 2 ene er ae ere ea ee ee er en oe ae re ee ea ee 

On receipt of complaint company notified employer that if 1t developed 
on the trial that the employee was employed contrary to law, 
the case ‘‘would not fall to us for aitention.’’ In conversation 
insurer told employer’s agent that it was just a formal notice 
and that insurer was going on with the case, Subsequently, 
having discovered from baptismal record injured boy was under 
sixteen. insurer suggested a settlement; but the employer refused 
to contribute towards same. Insurer defended the action and 
employee recovered on the sole ground that he was employed 
in violation of law. Held, that insurer did not waive, and was 
not estopped to rely upon, the provision against liability for 
matters arising out of violation of law. Mason-Henry Press vs. 
mote LAT Tas. CO. CMs Ted erscasccncs ETT Cr CE One re 

That the insurance company was ultimately liable and would have to 
reimburse defendant for any recovery against him does not de- 
prive court of jurisdiction of an action by plaintiff against 
defendant, though it might not have been brought but for the 
fact of insurance, and would not affect the rights of insurer, 
who was not a party. Fitgzjarrel vs. Bond (Md.)........ccccccvce 
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Topical Index. 


Insured’s participation in an appraisement was not a_ condition 
precedent to law and his failure to participate would not alone 
defeat a recovery. National Live Stock Ins. Co. vs. Wolfe (Ind.). 

Casualty company operating on assessment plan is nevertheless subject 
to penalty for vexatious delay and for reasonable attorney’s fee. 
International Travelers’ Assn. vs. Branum (Tex.)......... eee 

Policy having matured as a death claim, repayment of loan from 
other funds was not a condition precedent to recovery. McEachern 
va. New York Life Insurance Co. (G@.)...cccccscccece veeveeuns 


JURISDICTION AND VENUE. 

Suit by holder of tontine policy, was not within rule that the courts 
of one state will not decide controversies relating merely to in- 
ternal management of affairs of a foreign corporation or 
determine rights dependent upon such management. Townsend 
vs. Equitable Life Assur. Soc. of United States (Ill.).......06% 


Under the statute “legal defenses’? means those which defeat recovery, 
and not that defendant is at most only liable for an amount 
less than specified in the certificate. International Travelers’ 
Asan, VE DARE  CTOR icc aoss cakicecccecidconss ct eed nteneae 


Since parties cannot contract so as to deprive a court of jurisdiction 
when jurisdiction is fixed by statute, a provision in an accident 
certificate and in by-laws of company that all suits should be 
instituted in Dallas County, in Texas, did not prevent bene- 
ficilary from maintaining suit in county where insured died. 
International Travelers’ Assn. vs. Branum (Tex.).........+-206- 


TIME TO SUE AND LIMITATIONS 


Held, suit was not barred by limitation although the policy contained 
the clause providing for an action to be commenced within 
twelve months for the reason that such clause was void under 
statute. Act of Legislature prescribing standard form which 
limits action to be brought within one year did not affect the 
rights of the parties under a policy executed and a claim for 
loss occurring prior to adoption. Seay vs. Commercial Union 
Assur. Co., Limited, of London, Eng. (Okla.)....... Caceanae ans 

Where stipulation of time to sue is coupled with further provision by 
which, after a loss, the right to commence action is suspended 
for an indefinite period which depends upon some action to be 
taken by an insurance company the limitation period commences 
to run from the time the suspension of right to sue has termi- 
nated Stewart et al. vs. National Council of Knights and Ladies 
OCF Becurity CHING) | 6c cicuteces Ctaéeneaones awe condeveccoaces 

Under the Code, allowing the parties to esti tblish by Ww ritten contract a 
shorter limitation of action than provided by law, an employer 
protected by liability insurance must bring his action to recover 
for loss or expense for which the insurer was liable within the 


time prescribed by policy. Automatic Sprinkler Co. of America 
vs. Employers’ Liability Assur. Corporation, Limited, of London 
CMe Rad. sdeces cae aesceCavens nessoweeehenawme Ceeesnavadeeweneene,s 





Mere allegation that a false statement was knowingly made did not 
necessarily import ‘“‘an actual intent to deceive’. Massachusetts 
Mut. Life Ins. Co... Va. Crenshaw (AIS) oc ccccdcccccccvccseccoose 
An action to rescind an insurance contract and recover payments made 
because of agent’s misrepresentation was barred within ten 
years after alleged misrepresentations were made, under Kentucky 
statute. Schoolfield et al, Provident Savings Life Assur. Soc, 
CD: bcras cared, “anlenanawee écekee nese... daeceane ScenheOneeese 
Want of insurable interest must be spe cially pleaded and cannot be 
shown under general denial. Keeton et al. vs. National Union 
Where the pleas did not prese nt the defense that ‘title ‘to "property 
was not in the insured, evidence to that effect was properly re- 
jected. Union Marine Ins. Co, vs. Charlie’s Transfer Co. (Ala.).. 
Answer that insured has overestimated her loss by fraudulent claim 
does not allege ‘‘new matters,’”’ within the code authorizing the 
court to direct a reply to new matter constituting a defense. 
Linzee vs. Frankfort General Ins. Co. of Frankfort-on-the-Main, 
Germany. CH. Fi) wvccses TTC Te CC ee rr rere cnemena 
Though an application is not a part of the policy because ‘of failure 
to attach, a false statement therein is admissible under the 
general issue of fraud. Bush vs. Indiana & Ohio Live Stock Ins, 
CO CWe VEE aecuwns KbS6 COKER EKER ES see tidtesnee 
Plaintiff made out a prima facie ‘ase by introducing policy and proof 
of death. Since fraud never being presumed burden was on de- 
fendant to establish it. Massachusetts Mut. Life Ins. Co. vs, 
Crenshaw (Ala.) .......06- OheCene 660608 waecaad eocceccecces 
Jury might infer from the fact that no y request for return of policy was 
made; that surrender was voluntary notwithstanding testimony of 
wife tending to show fraud. Pioneer Life Ins. Co. vs, Cox (Ark.) 
Correspondence between plaintiff’s attorney and association admissible 
to show waiver. Keeton et al. vs. National Union (Mo.)........ 
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Burden was on defendant to show that not only insured was suspended 
but that policy was forfeited. Burden is on defendant to clearly 
prove forfeiture. Burden that benefici..ies were not entitled to 
sue rested on defendant. Burden jis on insured to prove failure 
to pay premiums. Keeton et al. vs. National Union (Mo.) .... 


Held, to warrant finding that age of insured was determined by negotia- 
tions between himself and insurer. Lowenstein vs. Old Colony 
Eafe Ing. Co. (MO) occseccres esvene seerocvceses Cowescevssessece 


Proof that insured retained possession of policy until commencement 
of action on premium was prima facie evidence that she had ac- 
cepted the policy, placing the burden on her to show to the con- 
trary. Gray Ve. Blackwood (AFK.) .rccccne crvvvevs eoenccccece 


Held, to sustain a finding that company intended to extend credit for 
first premium. Amarillo Nat. Life Ins. Co. vs. Brown (Tex.).. 


Insurance company upon learning insured had violated terms of policy 
by removing property shoula have offered to return the premium 
and cancel policy, and its failure to do so is evidence tending to 
show a waiver. Powell vs. Continental Ins. Co. of City of New 
BOP, 4B CD he saccevinn. tse encdsinsotnsseaas COCO 50 Oe BOCs ee . 


Insurer has burden of establishing that injury which caused death 
was intentionally inflicted by third person and not accidental. 
Travelers’ Protective Ass’n of America vs. Fawcett (Ind.)...... 

Held, to sustain a finding that the death of insured, shot by third 
person while attempting to rob a bank, was accidental. 
Travelers’ Protective Ass’n of America vs. Fawcett (Ind.)...... 

On the facts stated, held, that petition states a cause of action which 
evidence sustains and the death was caused by external bodily 
injury. Moon vs. Order of United Commercial ‘Travelers of 
AMNOTICR CHED.) c0ccs-0b se  6:6.9:066660% Kos neeeee das SerPenerseenee 

If agent of insurance company in management and | control of its 
financial affairs buys school warrants with funds of company, 
this does not prove that agent had converted money to his own 
use in absence of evidence that directors were ignorant of such 
purchase. Lion Bonding & Surety Co. vs. Capital Fire Ins. Co. et 
Gl: CHORD cewccvsceaed 65000000 s0eCoues pen ndnee eo oe 

Held, to require submission to jury of issue whether company had 
declared a forfeiture or waived its right. Pioneer Life Ins. Co 
WH. COR CASE) vncicscns. 0.0%.05 000 Keeneses S4606 VED SS eoccere 

Whether the minds of insurer’s agent ‘and insured met upon the terms 
of an oral contract is for the jury. Sun Ins, Office of London vs. 
PETROS. SOMMAD . 58.6 A cee 6 Cab dS. CRMC OOSRES SRASROSRES. SRSROKO HES 

A charge that building was not a total loss so long as “its identity is 
left and so long as the remnant may be reasonably adapted for 
use on which to restore the building, but a building is a total 
loss unless the remnant is of that substantial character that, if 
same was restored or repaired, it would be considered the old 
structure and not a new building, was sufficiently favorable to 
insurer in defining total loss. Fire Ass’n of Philadelphia vs. 
Strayhorn (TOE.) seccevcoviesesccsesscvvcesvesserverssevesecenes 

It is for the jury to say whether the word “ paid” “in ‘an affidavit read 
in the light of proper extraneous akan. was intended to ex- 
press satisfaction in money or in a broader and more general 
sense, as by exchanged property and money. Bush vs. Indiana 


& Ohio Live Stock Ins. Co. (W. V8.) wccccccccccccccccccccccces 
Notes. Held to make it a jury question whether iuere was a completed 
contract. Gray vs. Blackwood (ArkK.) ...... ccscce ceovssceves 


Held, the statute relating to fraud was applicable to a defense of 
fraud and misrepresentations in proofs of loss, which defense 
was unavailable in absence of pleading or proof that insurer 
had been misled, or, by virtue of misrepresentations therein, it 
had waived or lost a valid defense. Fidelity-Phenix Fire Ins. 


ee ee a Re eee ee Te eee ee ee er . 
Burden is upon insured to prove compliance, or legal excuse for non- 
compliance. Teter vs. Franklin Fire Ins. Co. (W. Va.). cece 
Burden of showing untrue statements is on insured. National. Union 
oe fe TS errr cr rere err eee re ree secwe 


Where it appeared that insured had been attended by a physician for 
treatment of syphilis, held insufficient to support a verdict that 
the risk was not thereby increased. Metropolitan Life Ins. Co. 
TR. DenRA CAMA) csccosevecnderevoceceveeoncsncecevses cones 

Held, to sustain a finding that insured did not know that application 
contained a negative answer to question whether property was 
incumbered. Warner vs. Narragansett Mut. Fire Ins. Co.— 
Warner vs. Dirigo Mut. Fire Ins. Co. (Me.).......-eeeee08 ‘ 

Held, sufficient to show that beneficiary had an insurable interest. in 
lumber. Fuhrman vs. Sun Ins. Office of London (Mich.)........ 

Jury, or judge, where a jury is waived, not bound to find a fact 
untrue, which insured has stated and warranted to be true, where 
necessary to believe the indefinite testimony of a _ witness 
obviously deficient in memory. National Union vs. Kelley (Okla.) 

Liability insurance. Instruction authorizing jury to find that letter 
was notice to insured to be represented by his own counsel and 
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authorizing a recovery on the jury so finding, was proper. 
Anderson & Ireland Co. vs. Maryland Casualty Co. (Md.)...... 
It is prejudicial error to instruct jury to find for plaintiff full amount 
of insurance if they should believe the loss either total or partial, 
but equalling or exceeding the amount of insurance permitted and 
actually carried, and to find for plaintiff and apportion the loss 
in case they find it to be less than the total insurance. Teter 
ve. Frankiin Vive Imm Ca. CW. FRc csccdccccuseddes.cccutecncteees 


Whether false statements in proof of loss were intentionally made was 
for the jury. Question for jury whether articles named in proof 
of loss were not covered because not located in building. Warner 
vs. Narragansett Mut. Fire Ins. Co.—Warner vs. Dirigo Mut. 
Fire ING. CO. CW) oc ccciccccviccsecevssccsvces Cocccowcsceses ecee 


Question of whether statement warranted to be true is untrue, is for 
jury or, where jury is waived, for judge. National Union vs, 


MeHee CORN) ccc cestiervewersbasctawes kbovieteb/nsceaewen eocvee 
Whether appraiser was disinterested, held for jury. Pierce vs. Sun Ins, 
(oT a) ae eeerre rere rr ree ee eee TT eee Te eee . . 


It was for the jury whether the bank had, in good faith, made reason- 
able examinations of the books and accounts of the cashier. 
Hunter et al. vs. United States Fidelity & Guaranty Co. (Tenn.). 

Whether a loss to the insured was the result of sickness or of accident, 
is for the jury. First Texas State Ins. Co. vs. Jones (Tex.)..... 

Where action is brought before expiration of usual sixty days and 
thereafter plaintiff amends petition which is answered by In- 
surer, action will not then be held to have been prematurely 
brought. Oklahoma Fire Ins, Co. vs. Mundel (Okla.)............ 

Stipulation that no action can be brought thereon prior to expiration 
of such time, may be waived, followed, and applied. Wondra 
va: Netional Life TR CO. CHIR c cic ce icicaasccodeddadsecicdes 


Where insurer set up a surrender by insured, in which beneficiary 
joined, a reply denying the affirmative defenses pleaded, alleg- 
ing insured’s insanity, and that the beneficiary does not assent 
to surrender, put in issue the authenticity of beneficiary’s sig- 
nature. Hicks vs. Northwestern Mut. Life Ins. Co. of Milwaukee 
CIOWR) ccviveccccsccsssreduccesss O88 Ko RECORERE ORR SEER CEO OE CCK eaES 


Burden of proof to show death by accident is on beneficiary. Clark 
vs. Bankers’ Accident Ins. Co. of Des Moines, Iowa (Neb.).... 
Knowledge of company’s general agent was sufficient to show a waiver 
of warranty that car at all times was not kept in a specified 
private garage. Commercial Union Assur. Co. of London vs. 
BEY CRG) cveivaceccnnctenctivecess Ree eetct ect eek ioe waceeene ‘ 
Held, to warrant a finding that agent had full knowledge of prior 
sickness of insured. Strickland vs, Peerless Casualty Co. (Me.). 
Held, to justify submission to jury of question of whether death re- 
sulted solely from accidental injury. Preferred Accident Ins. 
CO... VR. PROTO OU. Fe Branco 0c ontetearncscececececcursucencas 
Truth and materiality are generally questions of fact for the jury, but 
where all testimony excludes every reasonable inference but one, 
the issue becomes one of law for determination of the court. 
Eunpire tale Ink Co: WE.  SOROW. MG ic inc cccvccviccrccdescesens 
Held, question whether death of the beneficiary was caused “by 
burning of a building while therein’ was for the jury. Pierre 
vs. Kansas City Casualty Co. of Kansas City, Mo. (Wash.).... 
Whether insurer set up surrender of policy, the question whether 
plaintiff, who was beneficiary, signed surrender agreement, held 
for jury. Hicks vs. Northwestern Mut. Life Ins. Co. of Milwaukee 
CIOUPRY iwc Qeks Kader CeKeS Aes eRe eee bacshecawesentanctrennenaue 
Whether there was a constructive delivery within the rule that a 
constructive delivery is sufficient to give vitality to a policy, 
was for the jury. Yousey vs. Queen Ins. Co. (N. Y.).......0.06- 
Whether general agent of insurer had authority to waive a forfeiture 
was for the jury, hence an instruction that he had such authority 
was erroneous. Belden vs. Union Central Life Ins. Co. (Cal.). 
Question of insurer’s waiver is for the jury. Ray vs. Fidelity-Phenix 
py et)! Ry SS eee ere eer nr eee rere rey re ee Te eee ee 
Whether plaintiff's disability was an acute condition arising from a 
chronic disease was a question for the jury. Strickland vs. 
Peerless Cupearty CO... Chee ccc cteticcncavenneward ckdeeesee 
Instructions improper where jury might have found from evidence 
that insured received a sight accidental injury, that later an 
infection started, that he died thereafter from blood poisoning, 
in which event the wound would have been approximate cause 
of death. Maloney vs. Maryland Casualty Co. CAPE Pewincands 
Waiver of proofs of loss must be pleaded in order to be admissible 
at trial. Such proofs are not waived by an answer setting up 
other grounds as a defense to the action. Palatine Ins. Co. 
Ve; BOM COMM) ei vcdrcinrv ccenccnebetetens wae nance y.cceaneveas 
Under the Code, allowing the parties to establish by written contract a 
shorter limitation of action than provided by law, an employer 
protected by liability insurance must bring his action to recover 
for loss or expense for which the insurer jas liable within the 
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time prescribed by policy. Automatic Sprinkler Co. of. America 
vs. Employers’ Liability Assur. Corporation, Limited, of London 
Ce Sed onaeene oie. 0:0 616 69-0 6.6. 0 P08. 68:94 0 0860.0. * VOW ree 88d Oke C88 s 
Insurer had the whole of twenty days within which to assent or object 
to the proofs of loss as made and thirty days thereafter within 
which to pay the claim and hence action was premature. Borger 
v6. Connecticut Fire ING. CoO. (COD ccc ccacvescvescovegorete ewaee 
Testimony that proofs of loss were furnished is ne ary in order to 
establish a cause of action. *alatine Ins. Co. vs. Lynn (Okla.) 
In an action on a fire policy, evidence held to sufficiently establish the 
loss. Padgett et al. vs. North Carolina Home Ins. Co, (S. C.)... 
Evidence that insured was told to go to local agent’s office to make 
proofs of loss, was insufficient to show that proofs of loss were 
in fact ever furnished to insurer. Ferdenando vs. Milwaukee 
Mechanics’ Ins. Co. (Wash.)........ ere re ee newas 
For a party to recover on contract of insuranc the istence of. a 
valid contract and the occasion that fixes liability thereunder 
must be proved. Draper vs. Delaware State Grange Mut. Ins. 
Ce. €20h) saccs Me eT eT ee TMT Le er a eee ee ee 
Evidence held sufficient to support a jury finding that articles were 
lost by larceny or theft. Burden on plaintiff of adducing evi- 
dence that would satisfy minds of jury that loss of articles was 
not caused by burglary, larceny or theft. Fidelity & Casualty 
Co, Of Now FOCK. VE: DWAR CHGS oc osivine seeder sens even averse 
Insured alleging proofs did not correctly state amount of logs by reason 
of mistake of agent of insurer and third person, has burden of 
showing adjustment was not a just one, but was the result of 
mistake. Frees vs. National Ben Franklin Fire Ins, Co. et al. 











(A rere en ror ee eT ee eRe eee er ee eee ee 
Burden on defendant to show that premium had not been paid. Gibson 
Ot ai. VE. POROOr Tike TRE CO. CIRO os i0 so sess 65.50 ca nbeen eens 





Burden is upon insurer to al.ege and prove that the lo fell within 
the exemption submitted in the policy. Such a clause is con- 
sidered as an exemption from liability and a defense rather than 
as an exception proper, limiting and defining the risk covered. 
Fidelity & Casualty Co. of New York vs. First Bank of Fallis 


os errr here ret Ten eee cr er ye ae tee ee eee eee ee : 
Burden of proving legality of contrac t rests upon plaintiff. Baltimore 
Rg RUN Se Us ee a Pe 6-8 0-0. Boece 60.0.6 0 odiae Oe Scehie ech ae 


Instruction that if insurance was taken out by an understanding be- 
tween insured and another, with agreement that premium should 
be paid by such other and that he should have part of insurance 
in event of insured’s death, it was a wagering contract and void, 
was properly refused. Prudential Ins. Co. of America et al. vs. 
PPM OE. RS COs Boo Wie Fives we cs nb eS 0 46-6 a drach elas p wien wine eieia.ee 

Where there was evidence that insured gave note for first ‘premium 
to agent and that general agent was charged with premium 
though soliciting agent after transferring note to innocent pur- 
chaser never paid the proceeds to general agent or to company, 
a nonsuit was properly denied. Cranston vs. West Coast Life 


ee Rr eee eh ee ee re ee ee er ee 

Where applicant was suffering from a latent disease, question of good 
faith is for jury. Suravitz vs. Prudential Ins. Co. of America 
CROP «viene ceecerernd- 880 





Capacity of one who shot assured, while drunk, to do an intentional 
act, was for the jury. Continental Casualty Co. vs. Cunningham 
BD, aii on ory oe Rig Nee eK PRS ewe eso PP MNGi) Ok: WIS 8 Beas SPREE 6b 8Ciw Wr athe 

Where, though there was evidence that adjuster was not employed as 
such regularly, but only for a particular case and there were 
limitations upon his authority, it was not shown that plaintiff 
had no notice of such limitations, jury were justified in inferring 
authority on part of adjuster. Pennsylvania Fire Ins. Co. vs. 
SOON. ‘CIGD x 0.8.5 15:6:5 actieis £5 RASS OER AEE SSMS CAE Raa eb eir ens 

Where there was evidence of waiver as to sufficiency of " proofs of the 
first loss, instruction that, because of defects in proofs of loss, 
plaintiff could not recover for any of the articles, properly re- 
fused. Fidelity & Casualty Co. of New York vs. Dulany (Md.). 

Question of reasonableness of notice by insurance company that it was 
not liable on liability policy and would refuse to defend and re- 
questing substitution of attorney, was one of law for the court. 
United Waste Mfg. Co. vs. Maryland Casualty Co. (N. Y.)...... 

Where defendant’s witness stated that he went to see insured and 
latter in reply to question stated that he paid the premium, the 
question of its payment became one for jury, though there was 
evidence of nonpayment. Wylie vs. United States Health & 
Accident Ins. Co. (S. C.)..... See Ree be ee SER ome .6 088s ion See ee 

Where policy required notice to be given as soon as possible after 
injury and insured’s evidence showed he could have given early 
notice, it was error to submit to jury question of whether notice 
was given within reasonable time, Hummer vs. Midland 
CABMAITY CO, CHICA) 6000 b 6.6 6:9.0.05560008- 00s or oe . Ceo bneee 

It was not error to instruct ‘there is no testimony here showing that 
this building was used for a different purpose than that named 
in the policy” especially where the witness called to sustain 
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this contention testified that ‘“‘possibly all steam cleaning estab- 
lishments used gasoline.’’ Not error to instruct that the measure 
of damages was “‘what would be the cost to repair this building 
and put it in the same condition that it was in at the time of fire.” 
Wanner vs. Manufacturers’ & Merchants Mut. Fire Ins. Co. et al. 


CPOE -crvadicerestataanedsantd wie ucekeenunten Neues ateenn eae nede 443 
Where it is alleged that proofs of loss were furnished, these allegations 

are put in issue by the general denial in the answer, and if no 

evidence is offered that such proofs had been furnished there is 

failure of proof. Palatine Ins. Co. vs. Lynn (Okla.).......... ~. 440 
Requested instructions that no recovery could be had if insured failed 

to comply with the terms and conditions of the policy which 

failed to take any account of the issue of waiver or forfeiture 

and conflicted with other instructions, properly refused. Question 

of waiver properly held for jury and court did not err in re- 

fusing « directed verdict for defendant. Queen of Arkansas Ins. 

Co. vs. Dumas (Ark,) 429 


sm 


| Breach of clause requiring assured to keep faithful record for defensive 

j matter, is properly set up by answer and issue joined thereon 

! by reply. It refers only to future transactions and requires 
books to be kept from date of policy. Scottish Union & National 
Ins. Co. et al. Va: Moore Mill & Gim Co. (ORI). ccc ccccdvscesces 659 


Where insurer undertakes an investigation of its liability, rejects the 
claim, and denies liability, the sixty-day clause may be deemed 
waived. National Live Stock Ins. Co. vs. Wolfe (Ind.)........ 709 
In an action on a marine policy, allegations of answer that steamship 
} when she left port was in an unseaworthy conditions, etec., was 
| not an admission that collision occurred after its liability arose, 
s0 as permit a recovery for a partial loss, notwithstanding a 
warranty against particular average, unless the damage was 
caused by collision. California Canneries Co. vs. Canton Ins. 
CCG Tee CORED 5 cc cccnenccedesanneatpeentcwcdas Eid wneaes 685 
Under a suit on a policy for theft of automobile, insured was required 
to prove his case only by a preponderance of the evidence, but 
to recover at all, had the burden of proving every eiement of 
larceny within the code which provides that in every crime there 
must exist a union of act and intent. Valley Mercantile Co, 
et al. vs. Paul Fire & Marine Ins. Co. (Mont.)........eeceeeee 713 
Insurer who seeks to defeat recovery on ground that insured committed 
suicide, has burden of proving that fact. Barker vs. Massa- 
chusetts Mut. Life Ins. Co. (N. C.) 









our ic 











Se ee Te 635 

There being a presumption against suicide, evidence that insured, who 
was killed by discharge of pistol that he was cleaning, intention- 
ally took his own life, is necessary to rebut the presumption. 
Pagel vs. United States Casualty Co. (Wi8.).....ccccccccccces 698 

Marine insurance. Where the answer raised an issue as to whether 
the contract covered the particular loss for which suit was 
brought, it was incumbent on plaintiff to show that defendant 
had promised to indemnify against such loss. In a marine con- 
tract containing warranty against particular average, assuming 
that there was a separate insurance on various lots of goods 
covered, burden was on plaintiff to prove that goods lost con- 
stituted all of one of such lots. California Canneries Co. vs. 
Canton Ina... OGiée,; EAMG (COM) e650 ics wadc.0s cn eeaesnneas ; 685 





Where plaintiff suffered fire loss on certain date and twenty-seven 
days later insured notified him that it could not legally pay loss, 
and proofs were filed some forty-eight days after insurer’s notifi- 
cation, there was sufficient basis for a finding that a statement 
in writing of the loss had been ,rendered to insured within a 
reasonable time. Andrews vs. Dirigo Mut. Fire Ins. Co. (Me.).. 678 

Evidence examined and held to reasonably tend to prove amount of 
cotton that went into and was taken from warehouse. Scottish 
Union & National Ins. Co. et al. vs. Moore Mill & Gin Co. (Okla.). 659 

A verdict that death was accidental, where insured, who was right- 
handed, was shot with pistol he was cleaning, not contrary to 
physical facts. Pagel vs. United States Casualty Co. (Wis.).... 698 

Held, insufficient to show that brokers were agents of defendant, 





al- 
though authorized to issue certificate for defendant. California 
‘ Canneries Co. vs. Canton Ins. Office, Limited (Cal.).............. 685 
4 It was for jury to say whether the representations made in answer 
to question concerning use of intoxicants were material. Con- 


4 necticut Mut. Life Ins. Co. vs. Mulkey (Ga@.).......ccccecceces 627 4 


Where the only question between adjusters for insurer and insured 


was value of cotton destroyed, it was sufficient to take to the 

jury question whether the insured had complied with the terms 

| of “book warranty clause.’”’ Scottish Union & National Ins, Co. 
et ah. Wa Moers WI & Git CO. (CMe cc ccccciciaccucccaccacce 659 


A charge that for loss of tobacco insured, the jury should find three- 
fourths of actual cash value not to exceed $100 per acre for the 
number of acres totally destroyed, placed a double limitation 


on the recovery, limiting it to three-fourths value of tobacco 
j destroyed as well as to $100 per acre for all such tabacco. Henry 
iA Clay Fire Ins, Co. vs. Barkley (Ky.)........ dehevanvenetawes .. 676 
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Where insurer set up failure of condition of policy relating to other 
insurance, plaintiff, without replication in his pleadings, could 
meet such defense by showing that company had notice of in- 
surance alleged to have been omitted in application. Supreme 
SS a OR OR 8S re rere ear Pee rene cere 

Record examined and held, there was no such ange in title or in- 
terest as to constitute a violation of the clause of the policy 
which would invalidate policy; that interest of assured was a 
leasehold; that such interest is insurable. Home Ins. Co. of 
ow eS eR errr er re ee eer ee rere 552 

Where, on accident policy, defense is that insured was killed from 
voluntary exposure defendant must prove such voluntary ex- 
posure. Empire Life Ins. Co. vs. Johnson (Ga.).........e000. 560 

In an action on an accident policy, a request by defendant for in- 
struction that the jury must be satisfied, “beyond a reasonable 
doubt,”” we properly refused. Shoop vs. Fidelity & Deposit Co. 
of Maryland—Fidelity & Deposit Co. of Maryland vs. Shoop 









SEG) cd ccvsseuacued ches tae mee VES hase Cha P Ew PS Oo eRe eT eke wie 572 
Burden is upon plaintiff to prove compliance with terms of contract 

providing for revival. Rome Industrial Ins. Co. vs. Eidson 

CERO) v.00) .0:4.4:0:0-9.6.5)0.0'o A 0i6.0'8 6.0 0 eSB O.0 559 90 6 65.0-01950-0. 1.0 0.001090. 08 tere 80 531 


Court did not err in instructions to jury upon which error is assigned, 
nor in overruling the motion for a new trial. This case is con- 
trolled by ruling in Staniey vs. Sterling Life Ins. Co., 12 Ga. 
App. 475, 77 S. E. 664. Sterling Mut. Life Ins. Co. vs. Stanley 
io Serer reerye cere er aye eee eee TET TT eR ETT ee 531 

Evidence of plaintiff authorized verdict and court did not err in re 
fusing to grant a new trial. Empire Life Ins. Co. vs. Johnson 
See. gkGrbe a enlace nae Gry ww bee ere ey SE AR ON ee 58 bance Wie $56 Wee 560 


PARTIES AND PROCESS. 
Policy in favor of wife if living, if not to insured’s children, wife could 


at maturity of policy recover its surrender value without joining 
children as defendants. Eisenbach vs. Mutual Life Ins. Co. of 





Now York (0. Zs) cvcspvevocecves . Terrier eer eet 144 
Assigne. can collect full amount of debt Ww yhen| due, the assignor having 

merely a claim for surplus. Bridge et al. vs. Connecticut Mut. 

Ete: Tas.: Co..0t Hl, CCB) <0is cs02c00s tone Sree bP abe 6:0 See. dace’ 246 





Appointment of Commissioner o. Insurance as attor ney in fact for 
foreign company can be proved only by certified copy. Globe 
Ruteers Fire ins. CoO. Va. GAFte CORI) cscccvccccdcccsessescess BF 


PLEADINGS. 
Plaintiffs not required to plead waiver of proofs of death in order to 
prove same. Keeton et al. vs. National Union (Mo.)............ 26 


A complaint which alleged murder, etc., shows as against a demurrer 
that the death of insured resulted from accidental means. 
Travelers’ Protective Ass’n of America vs. Fawcett (Ind.)...... 179 

Policy which insured automobile against destruction by fire, loss by 
theft, and against perils of transportation, is nevertheless a fire 
policy. Union Marine Ins. Co. vs, Charlie’s Transfer Co. (Ala.) 67 

Plaiatiff must allege and prove an insurable interest in the property 
existing at inception of policy, or subs’sting during risk and 
existing at time of loss. Draper vs. Delaware State Grange 


eee, rene Ce RS CN 6 a0 o-6 han hos 9'0.0 80s eee hele by oh bacd eae nes 432 
On the facts stated, the policy having been made a part of plaintiff's 
complaint, an allegation that the sum claimed was long since 
due was insufficient to show compliance by plaintiff with the 
condition required of plaintiff after presentation of proofs. 
Borger vs. Connecticut Fire Ins. Co: (Cal.)....sscccccccsrenecsves 430 
On the facts stated the complaint alleging the conditions of the policy, 
etc., was not demurrable. National Live Stock Ins. Co. vs. 
EE (OECD 0, a a Sis are Bipasha eA WR SO DBE 00016 PUSE-E OEY OE ww 709 
Where petition fails to state that at time of fire bu'lding was occupied 
as stipulated in policy, it fails to contain cause of action, but 
where answer after general denial specifically admits those 
facts overruling a demurrer to petition is not reversible error. 
Germania Fire Ins. Co. vs. Barringer (Okla.)........cccccccees 550 


Mere allegation that a false statement was knowingly made did not 
necessarily import “an actual intent to deceive’. Massachusetts 
Mat. Life Tee. Ce. VS. CHOMSMAW CATIA.) 6. cc ccisiveccécccccoescccss 17 

Breach of clause requiring assured to nee faithful record for defensive 
matter, is properly set up by answer and issue joined thereon 
by reply. It refers only to future transactions and requires 
books to be kept from date of policy. Scottish Union & National 
Ina. Co. et al. va. Moore Mill & Gin Co. (Okla.). 0. cc cccccccvcces 659 


In an action on a marine policy, allegations of answer that steamship 
when she left port was in an unseaworthy conditions, ete., was 
not an admission that collision occurred after its liability arose, 
so as permt a recovery for a partial loss, notwithstanding a 
warranty against particular average, unless the damage was 
caused by collision. California Canneries Co. vs. Canton Ins. 
Coed, TAMING COBY 06 0:b son 0b a 8506 6:9.65 000 0 oes 


s 


Topical Index. 





(8) 


(4) 


(F) 
q1) 


Answer that insured has overestimated her loss by fraudulent claim 
does not allege “new matters,” within the code authorizing the 
court to direct a reply to new matter constituting a defense. 
Linzee vs. Frankfort General Ins. Co. of Frankfort-on-the-Main, 
Germany (N. YF.)  ccccvcvcccecccseas. evecvsccnncene rrr 

Want of insurable interest must be specially pleaded and cannot be 
shown under general denial. Keeton et al. vs. National Union 
CMO.) cccccvee cocccccce CECER OS SHHUSHEDOCRS #6 ee maeees ve 

Where the pleas did not present “the defense’ that title to “property 
was not in the insured, evidence to that effect was properly re- 
jected. Union Marine Ins, Co, vs. Charlie’s Transfer Co. (Ala.).. 

Though an application is not a part of the policy because of failure 
to attach, a false statement therein is admissible under the 
general issue of fraud. Bush vs. Indiana & Ohio Live Stock Ins. 
Co. CW. VE.) cecccccesece. seve ce ecccccccccccccce eecccccce 

Where insurer set up a surrender by. insured, in which beneficiary 
joined, a reply denying the affirmative defenses pleaded, alleg- 
ing insured’s insanity, and that the beneficiary does not assent 
to surrender, put in issue the authenticity of beneficiary’s sig- 
nature. Hicks vs. Northwestern Mut. Life Ins. Co. of Milwaukee 
(lowa) ‘. CC OC SOOKE MODES RKORER CCH MROCHEROES 

Waiver of proofs of loss must be pleaded in order to be admissible 
at trial. Such proofs are not waived by an answer setting up 
other grounds as a defense to the action. Palatine Ins. Co. 
Ve. LYN (ORIR. pein cee ceeds de ccnsnk terete ness ewes ned eiedeecos 

Where insurer set up failure of condition of policy relating to other 
insurance, plaintiff, without replication in his pleadings, could 
meet such defense by showing that company had notice of in- 
surance alleged to have been omitted in application. Supreme 
Lodge K. TP. vs. Few (Ga.) 


EVIDENCE. 


Burden was on defendant to show that not only insured was suspended 
but that policy was forfeited. Burden is ou. defendant to clearly 
prove forfeiture. Burden that beneficiaries were not entitled to 
sue rested on defendant. Burden is on insured to prove failure 
to pay premiums. Keeton et al. vs, National Union (Mo.) .... 

Proof that insured retained possession of policy until commencement 
of action on premium was prima facie evidence that she had ac- 
cepted the policy, placing the burden on her to show to the con- 
trary. Gray vs. Blackwood (Ark.) ...... CeCCCREO,. KROMRERROED 

Insurer has burden of establish. that injury “which caused death 
was intentionally inflicted by third person and not accidental. 
Travelers’ Protective Ass’n of America vs. Fawcett (Ind.)...... 

Burden of proof to show death by accident is on beneficiary. Clark 
vs. Bankers’ Accident Ins. Co. of Des Moines, Iowa (Neb.).... 

Testimony that proofs of loss were furnished is necessary in order to 
establish a cause of action. Palatine Ins. Co. vs. Lynn (Okla.).. 

For a party to recover on contract of insurance, the existence of a 
valid contract and the occasion that fixes lability thereunder 
must be proved. Draper vs. Delaware State Grange Mut. Ins. 
ae CRI ce poten emp a alae Whee Waele Ore 0 Ale me oR aah ae ae ba or ek eae 

Insured alleging proofs did not correctly state amount of loss by reason 
of mistake of agent of insurer and third person, has burden of 
showing adjustment was not a just one, but was the result of 
mistake. Frees vs. National Ben Franklin Fire Ins. Co. et al. 
CPee Sed 2 tee ave Reeds MSAKCOCI RANGA REE EESRKKEERE GO CacueeTateneaiods 

Burden on defendant to show that premium had not been paid. Gibson 
et al. vs. Pioneer Life Ins. Co. (Mo.)... 

Burden is upon insurer to allege and prove that the loss fell within 
the exemption submitted in the policy. Such a clause is con- 
sidered as an exemption from liability and a defense rather than 
as an exception proper, limiting and defining the risk covered. 
Fidelity & Casualty Co. of New York vs. First Bank of Fallis 
C03) 1 SR ee Tee CR CCT rey Pre 

Burden of proving le gality of contract rests upon plaintiff. Baltimore 
Life Ins. Co. vs. Floyd (Del.) ee 

Under a suit on a policy for theft of automobile, insured was required 
to prove his case only by a preponderance of the evidence, but 
to recover at all, had the burden of proving every element of 
larceny within the code which provides that in every crime there 
must exist a union of act and intent. Valley Mercantile Co. 
et al. vs. St. Paul Fire & Marine Ins. Co. (Mont.)................ 

Insurer who seeks to defeat recovery on ground that insured committed 
suicide, has burden of proving that fact. Barker vs. Massa- 
chusetis. Mut. Lite Ine. Ca. OM: Cubs ob ncdisicscicatscemesesicens 

There being a presumption against suicide, evidence that insured, w ho 
was killed by discharge of pistol that he was cleaning, intention-! 
ally took his own life, is necessary to rebut the presumption. 
Pagel vs. United States Casualty Co. (Wis.)......... ccc ccuces 

Marine insurance. Where the answer raised an issue as to whether 
the contract covered the particular loss for which suit 

















was 
brought, it was incumbent on plaintiff to show that defendant 
had promised to indemnify against such loss. In a marine con- 
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tract containing warranty against particular average, assuming 
that there was a separate insurance on various lots of goods 
covered, burden was on plaintiff to prove that goods lost con- 
stituted all of one of such lots. California Canneries Co, vs. 
Caton tsi. GOs, THING. LOCAL bi occ eke cia cisesacreeserscecss 
Burden of proof was on plaintiff to show that death resulted from 
bodily injuries effected directly and independently of all other 
causes through external, violent and accidental means, A nasal 
douche for catarrh “sniffed”? or drawn into the nostril harder or 
more violently that he usually did, was not accidental within 
the meaning of the policy. Smith vs. Travelers Ins. Co, (Mass,). 
Where, on accident policy, defense is that insured was killed from 
voluntary exposure defendant must prove such eens ex- 
posure, Empire Life Ins. Co. vs. Johnson (Ga.). 
Burden is upon plaintiff to prove compliance with terms “ot! contract 
providing for revival. Rome Industrial Ins, Co. vs. Eidson 
CRD 66560 Na0 ce ah 60 The SE PDE TE Ce RNG ERROR ER HS 0 CO ERS Sec ° 


Correspondence between plaintiff's attorney and association adintesibhe 
to show waiver. Keeton et al. vs. National Union (Mo.)........ 
Application does not prove a suspension and is incompetent to prove 
such in an action by beneficiary. Keeton et al. vs. National Union 
CMO) ves scbieke  atekeneuee ‘Ee Ren ees ae theta eaere ace 
austensamne made ‘in ‘applic: ition cannot be considered where ‘not “made 
part of policy. Murphy vs. Colonial Life Ins. Co. of America. 
CMe Zak. -0:6:0:0:5:0:5:4._0 eecee ° Cueued hevie wick so.0 5.08 ee 
Application need not be ‘introduced ‘in “evidence or as a condition to 
right to introduce policy. Keeton et al. vs. National Union (Mo.) 
Evidence that insured was a man of considerable wealth was material 
on question whether agent extended credit, Amarillo Nat. 
Life Ins. Co. vs. Brown (TeX.) ..rccccccvccves ec vrcessvceccos 
Evidence tending to show that dalnoatee was induced by health certifi- 
cate and false statements, admissible. Massachusetts Mut. Life 
ine, Co. vs. Crenshaw (Al@.) .ccccccccsccveccecs 
Evidence that insured had notified insurer’s agent and “made proof of 
loss upon a blank furnished by him and that insurer had sent an 
adjuster without objection is admissible. Union Marine Ins. 
Co. va. Charite’s Transfer Co. (Al@.) wocscses covscece ceeese 
Letter from insured’s attorney to general attorney of insurer giving 
reasons why insurer should pay attorney’s fees properly excluded. 
Anderson & Ireland Co. vs. Maryland Casualty Co. (Md.)...... 
Question asked company’s medical examiner as to extent of his au- 
thority relative ‘to making examinations properly excluded. 
Prudential Ins. Co. of America vs. Union Trust Co. (Ind.)...... 
Fidelity insurance. Held,. to show that bank had complied with its 
warranties as to when cashier’s accounts were last examined, 
that there was then no shortage or indebtedness and as to 
monthly examinations and reports as to his account; the war- 
ranty of an examination ‘“‘once a month” not requiring an ex- 
amination exactly every thirty days, but once during each month. 
Southern Surety Co. vs. First State Bank of Montgomery (Tex.). 
Cost of construction, etc., admissible on issue as to extent of loss and 
in estimating cost, witness may use, as data, bills paid for ma- 
terials and labor, etc, Teter vs. Norfolk Fire Ins. Corporation 
CW, VE} civsais ovene ° ° 
Evidence for plaintiff as to whence he derived the money put into 
the stock of groceries was immaterial and inadmissible, where 
company defended on ground that policy had been issued under 
fraudulent representations as to insured’s. identity, material on 
account of bad record. Johnson et al. vs. Reliance Ins, Co. of 
PR mmeIete,. PR. CREOI)s io fsbo s ee Peis ek eee ENS HON eee RP OED 
Letters written insurer by plaintiff's attorney pressing for payment of 
claim admissible as a basis for recovery of damages and at- 
torney’s fees. Commonwealth Bonding and Casualty Co. vs. 
PEPE. EOD. 66a F:0o edd CS ETTORE CEE REY Cc ECE LORS ie 
Letter from insurer to plaintiff’s husband more than a year prior to issu- 
ance of policy sued on, which never came to piaintiff’'s knowledge, 
informing husband that a policy referred to in the letter covered 
only losses from within the house and then only when occasioned 
by burglary, theft, or larceny, was properly excluded, especially 
as knowledge of the fact therein stated was imputed to plain- 
tiff by policy sued on and there was no claim that she was not 
fully aware of this restricted liability. Fidelity & Casualty Co. 
otf New York V8. DUAny . CAG.) 026 eres svetstesenses peevcvccces 
Where there was nothing in the record to show beneficiary was bound 
to pay premium on accident policy in suit, exclusion of question 
to beneficiary as to whether she paid premium was not error. 
Wylie vs. United States Health & Accident Ins. Co. (8S. C).... 


Evidence to show the amount of gasoline delivered between certain 

dates, properly excluded, where there was no offer to prove that 
more than ten gallons‘of gasoline were kept on premises. Wan- 
ner vs. Manufacturers” & Merchants’ Mut. Fire Ins. Co, et al, 
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Evidence of many fires occurring in business career of applicant ad- 
missible on question of fraudulent concealment of his indentity, 
and as to whether the insurer would have issued the policy had 
his identity been known. Johnson et al. vs. Reliance Ins. Co. of 
Fees. Dee. CR Neecdkavckcnd es cenckceanccerrearGencshichann 

Inquiry concerning materiality may extend to the accuracy and good 
faith of defendant’s agent in writing down the answers and 
whether application was signed in good faith after having been 
read. Suravitz vs. Prudential Ins. Co. of America (Pa.)........ 

Under valued policy law, evidence as to size and value of stock offered 
to reduce amount recoverable, inadmissible. Johnson et al. vs. 
Reliance Ins. Co. of Philadelphia, Pa. (M0.).........eceeeeeeees 


Draft or voucher for amount of disability claim made by insured, 
admissible as tending to show the refusal to pay death claim. 
Commonwealth Bonding & Casualty Co. vs. Hendricks (Tex.)... 

Evidence properly admitted that theré was a standard form of policy 
used by all marine insurance companies known as the English 
cargo form. California Canneries Co. vs. Canton Ins. Office, 
EOE (COL). cccctddetcvcnaere useeuevavasved cen eesethachenane 

In an action on a certificate of marine insurance on goods subject to 
all the terms and conditions of the policy, the certificate should 
be supplemented by proof of the policy itself if actually issued, 
otherwise of the form of policy to which the certificate referred. 
California Canneries Co. vs. Canton Ins. Office, Limited (Cal.). 

Under an action on a marine contract, evidence that vessel upon which 
insured goods were shipped had been injured in a _ collision, 
admissible as tending to show that the vessel was unseaworthy 
and that no liability attached, implied warranty being violated. 
California Canneries Co. vs. Canton Ins, Office, Limited (Cal.).. 

Not reversible error for court to permit a witness to testify that the 
cotton was $2 per hundred at time of loss and that in his judg- 
ment it would have brought that amount net after it had been 
ginned and sold on the market. Scottish Union & Natlonal Ins. 
Co, et al. vs. Moore Mill & Gin Co, (Okla.) 

Testimony of agent as to receipt of amount requisite to a revival, ete., 
admissible. Authority of agent. Admissibility of evidence. 
Rome Indrstrial Ins, Co. vs. Eidson (Ga.) 


Where, in an action on accident certificate, it was claimed that de- 
cedent came to his death from apoplexy superinduced by witness- 
ing person being burned to death, evidence of a nurse who cared 
for him that at intervals he suffered with pain in his head and 
that he talked about fire, etc., was relevant to show injury to 
head and that decedent was of an excitable nature. 
national Travelers Assen. Ve. Branum (TES:) «ccc ccecescccguaces 


Plaintiff made out a prima facie case by introducing policy and proof 
of death. Since fraud never being presumed burden was on de- 
fendant to establish it. Massachusetts Mut. Life Ins. Co. vs. 
Crenshaw (Ala.) .ccccccccs cocrorew ececee esers opncpwiessese 

Jury might infer from the fact that no request for return of policy was 
made; that surrender was voluntary notwithstanding testimony of 
wife tending to show fraua. Pioneer Life Ins. Co. vs. Cox (Ark.) 

Held, to warrant finding that age of insured was determined by negotia- 
tions between himself and insurer. Lowenstein vs. Old Colony 
Life Ine, CO. (MO). ncccccccccccovcgvcccccccesenccseetpecce re 

Held, to sustain a finding that company intended to extend credit for 
first premium. Amarillo Nat. Life Ins. Co. vs. Brown (Tex.).. 

Insurance company upon learning insured had violated terms of policy 
by removing property should have offered to return the premium 
and cancel policy, and its failure to do so is evidence tending to 
show a waiver. Powell vs. Continental Ins. Co, of City of New 
FOC CGD. ocd coc cewer cee ke bagker cesetavestiat spies scusdhenes 

Held, to sustain a finding that the death of insured, shot by third 
person while attempting to rob a bank, was accidental. 
Travelers’ Protective Ass’n of America vs. Fawcett (Ind.)...... 

On the facts stated, held, tuat petition states a cause of action which 
evidence sustains and the death was caused by external bodily 
injury. Moon vs. Order of United Commercial Travelers of 
America (Neb.) ° cont eteee tna weee 

If ggent of insurance company in management and _ control of its 
financial affairs buys school warrants with funds of company, 
this does not prove that agent had converted money to his own 
use in absence of evidence that directors were ignorant of such 
purchase. Lion Bonding & Surety Co. vs, Capital Fire Ins. Co. et 
al, (Neb.) 4 Caapadpe. seleeemne a ene 

Evidence that insured had notified insurer’s. agent and made proof o 
loss upon a blank furnished by him and that insurer had sent an 
adjuster without objection.is admissible. Union Marine Ins. Co. 
vs. Chariie’s Transfer Co.. (AIR) occccccccvcccriccccosceve oteeses 

Burden of proof to show death by accident is on beneficiary.;. Clark 
vs. Bankers’ Accident Ins. Co, of Des Moines, Iowa (Neb.).... 

Krowledge of company’s general agent was sufficient to show.a watver 
of warranty that car at all times was not kept in a specified 
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private garage. Commercial Union Assur. Co. of London vs. 
Re eT err re er ee eee Te eT er cocccce 
Held, to warrant a finding that agent “had full knowledge “of prior 
sickness of insured. Strickland vs, Peerless Casualty Co. (Me.). 
In an action on a fire policy, evidence held to sufficiently establish the 
loss. Padgett et al. vs. North Carolina Home Ins. Co. (S. C.)... 
Evidence that insured was told to go to local agent’s office to make 
proofs of loss, was insufficient to show that proofs of loss were 
in fact ever furnished to insurer. Ferdenando vs. Milwaukee 
BEGUMARIOH FRG TOU, COUT on. 5 00.0.6 659:6:54:4.06. 0s ROS OR EbEOS coe 
Evidence held sufficient to support a jury finding that articles were 
lost by larceny or theft. Burden on plaintiff of adducing evi- 
dence that would satisfy minds of jury that loss of articles was 
not caused by burglary, larceny or theft. Fidelity & Casualty 
Co, Of New TOrk VE. DUIGRY (BEG.) oc ce ccsccecsrcvcscvcsesasecess 
Under a suit on a policy for theft of automobile, insured was required 
to prove, his case only by a preponderance of the evidence, but 
to recover at all, had the burden of proving every element of 
larceny within the code which provides that in every crime there 
must exist a union of act and intent, Valley Mercantile Co. 
et al. ve. St. Paul Fire & Marine Ina. Co. (Mont.)...ccccccccccses 
Where plaintiff suffered fire loss on certain date and twenty-seven 
days later insured notified him that it could not legally pay loss, 
and proofs were filed some forty-eignt days after insurer’s notifi- 
cation, there was sufficient basis for a finding that a statement 
in writing of the loss had been rendered to insured within a 
reasonable time. Andrews vs. Dirigo Mut. Fire Ins. Co. (Me.).. 
Evidence examined and held to reasonably tend to prove amount of 
cotton that went into and was taken from warehouse. Scottish 
Union & National Ins. Co. et al. vs. Moore Mill & Gin Co. (Okla.). 
A verdict that death was accidental, where insured, who was right- 
handed, was shot with pistol he was cleaning, not contrary to 
physical facts. Pagel vs. United States Casualty Co. (Wis.).... 
Held, insufficient to show that brokers were agents of defendant, al- 
though authorized to issue certificate for defendant. California 
Canneries Co. vs. Canton Ins, Office, Limited (Cal.)............ 
Record examined and held, there was no such change in “title or in- 
terest as to constitute a violation of the clause of the policy 
which would invalidate policy; that interest of assured was a 
leasehold; that such interest is insurable. Home Ins. Co. of 
New York vs. Coker (Okla.) . 
In an action on an accident policy, a request by defendant for in- 
struction that the jury must be satisfied, “beyond a reasonable 
doubt,”’ was properly refused. Shoop vs. Fidelity & Deposit Co. 
of Maryland—Fidelity & Deposit Co. of Maryland vs. Shoop 
rere rer r er rere Teer ae re eT ee ek a ee 


TRIAL, 


Held, to require submission to jury of issue whether company had 
declared a forfeiture or waived its right. Pioneer Life Ins, Co. 
Ve. COm CAFE.) wccccvcs cobsenne essecese vessccseoss eeccsccce 
Whether the minds of insurer's” agent and insured met upon ‘the terms 
of an oral contract is for the jury. Sun Ins. Office of London vs. 
Mitchell (Ala@.) ..ccscccccee coves coos coee eovcccee 
It is for the jury to say whether the ‘word. “paid” in’ an affidavit read 
in the light of proper extraneous evidence, was intended to ex- 
press satisfaction in money or in a broader and more general 
sense, as by exchanged property and money. Bush vs. Indiana 
& Ohio Live Stock Ins. Co. (W. Va.) ........5. coevececessene eee 
Notes. Held to make it a jury question whether there was ‘a completed 
contract. Gray vs. Blackwood (APrK.) ..cese soseee eocvvevose 
Held, to justify submission to jury of question of whether death re- 
sulted solely from accidental injury. Preferred Accident Ins. 
Co. vs. Patterson (U. S.)...... POOR ee eer eeereerereeeseneoeroooe 
Truth and materiality are generally questions of fact for the jury, but 
where all testimony excludes every reasonable inference but one, 
the issue becomes one of law for determination of the court. 
Empire Life Ins. Co. Vs. Jomes (G&.)...ccccesccccecccccvcvccve 
Under a burglary insurance policy held, evidence submitted was suffi- 
cient to justify the submission of the case to the jury as to 
whether the safe was opened by the use of tools or explosives. 
Fidelity & Casualty Co. of New York vs. First Bank of Fallis 
COlg a.) ccc cece nccccnccnesccccesecnesceeeeees eoecede 
Where there was evidence that insured gave note for ‘first premium 
to agent and that general agent was charged with premium 
though soliciting agent after transferring note to innocent pur- 
chaser never paid the proceeds to general agent or to company, 
a nonsuit was properly denied. Cranston vs. West Coast Life 
Ine. Co. (OPC). ccvcccccesdecvee COR cree nd eneereerdevrseese 
Where applicant was suffering from a ‘latent. disease, “question of good 
faith is for jury. Suravitz vs. Prudential Ins. Co. of America 
CPD 55.0. 60:6,0. 0:8 90.0.5 :6:8. 60 .0.0'66,6-0:0:5.6.0:5 2 85:6.0005 65 66.00 e820» coccccee 
Capacity of one who shot assured, while drunk, to do an intentional 
act, was for the jury. Continental Casualty Co. vs. Cunningham 
CATR.) cocccecvecvecs evcecrccvcceceeseces Coreereesececccceccecces 
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Where, though there was evidence that adjuster was not employed as 
such regularly, but only for a particular case and there were 
limitations upon his authority, it was not shown that plaintiff 
had no notice of such limitations, jury were justified in inferring 
authority on part of adjuster. Pennsylvania Fire Ins. Co. vs. 
SR CRIS | so tcet adders nvaddeasdasawieeeahernnaeenwns aaaNeS 

Question of reasonableness of notice by insurance company that it was 
not liable on liability policy and would refuse to defend and re- 
questing substitution of attorney, was one of law for the court. 
United Waste Mfg. Co. vs. Maryland Casualty Co. (N. Y.)...... 

Where defendant’s witness stated that he went to see insured and 
latter in reply to question stated that he paid the premium, the 
question of its payment became one for jury, though there was 
evidence of nonpayment. Wylie vs. United States Health & 
AceiGent. Tne. .CoO.. (B.. Cid v.ciccvdcecvcccvessictvecessececes eocccce 

Where policy required notice to be given as soon as possible after 
injury and insured’s evidence showed he could have given early 
notice, it was error to submit to jury question of whether notice 
was given within reasonable time. Hummer vs. Midland 
Caumttalty Co. CHEIGID ccc viccces ctccccecss scasuevesuesecavnccdenes 

Where it is alleged that proofs of loss were furnished, these allegations 
are put in issue by the general denial in the answer, and if no 
evidence is offered that such proofs had been furnished there is 
failure of proof. Palatine Ins. Co. vs. Lynn (OkKla.).........+-. 

It was for jury to say whether the representations made in answer 
to question concerning use of intoxicants were material. Con- 
necticut Mut. Life Ins. Co. vs. Mulkey (Ga.)....cccrcccccceves 

Where the only question between adjusters for insurer and insured 
was value of cotton destroyed, it was sufficient to take to the 
jury question whether the insured had complied with the terms 
of “book warranty clause.” Scottish Union & National Ins. Co. 
ot ah ve. Meera. REE & Ge Cae CC avs wd res cicéceneeas 

Court did not err in instructions to jury upon which error is assigned, 
nor in overruling the motion for a new trial. This case is con- 
trolled by ruling in Stanley vs. Sterling Life Ins. Co., 12 Ga. 
App. 475, 77 S. E. 664. Sterling Mut. Life Ins. Co. vs. Stanley 


CGR Seek Pek NORCO Res O Mee RHO CON ERROR OCOD A SOE Rs CORRE CEOS 

Evidence of plaintiff authorized verdict and court did not err in re- 
fusing to grant a new trial. Empire Life Ins. Co. vs. Johnson 
(Ga,) 


A charge that building was not a total loss so long as its identity is 
left and so long as the remnant may be reasonably adapted for 
use on which to restore t.e builds but a building is a total 
loss unless the remnant is of that substantial character that, if 
same was restored or repaired, it would be considered the old 
structure and not a new building, was sufficiently favorable to 
insurer in defining total ioss. Fire Ass’n of Philadelphia vs, 
Strayhorn (Tex.) <«covccess C6cbeeeeerewe vemedhene Ceccecereces é 

Instructions improper where jury might have found from evidenc 
that insured received a slight accidental injury, that later an 
infection started, that he died thereafter from blood poisoning, 
in which event the wound would have been approximate cause 
of death. Maloney vs. Maryland Casualty Co. CAPE Dickscces 

Instruction that if insurance was taken out by an understanding be- 
tween insured and another, with agreement that premium should 
be paid by such other and that he should have part of insurance 
in event of insured’s death, it was a wagering contract and void, 
was properly refused. Prudential Ins. Co. of America et al. vs. 
Williams ¢t Gh. CAFE.) . ccccccccccccvccccseseeces Cebeeereednnenes 

Where there was evidence of waiver as to sufficiency of proofs of the 
first loss, instruction that, because of defects in proofs of logs, 
plaintiff could not recover for any of the articles, properly re- 
fused. Fidelity & Casualty Co. of New York vs. Dulany (Md.).. 


It was not error to instruct ‘there is no testimony here showing that 
this building was used for a different purpose than that named 
in the policy” especially where the witness called to sustain 
this contention testified that “possibly all steam cleaning estab- 
lishments used gasoline.’’ Not error to instruct that the measure 
of damages was ‘‘what would be the cost to repair this building 
and put it in the same condition that it was in at the time of fire.” 
Wanner vs. Manufacturers’ & Merchants Mut. Fire Ins. Co. et al. 
CHE § bch CUR G STR KRESeKeREKe OTHE ER eA Se Oh +SEE ECO REET he eeh as 

Requested instructions that no recovery could be had if insured failed 
to comply with the terms and conditions of the policy which 
failed to take any account of the issue of waiver or forfeiture 
and conflicted with other instructions, properly refused. Question 
of waiver properly held for jury and court did not err in re- 
fusing a directed verdict for defendant. Queen of Arkansas Ins. 
CO: VS. DUWMIAS CAPE.) 6 ccc cccicccccrcteencencccedtevsicccsvecessee 

A charge that for loss of tobacco insured, the jury should find three- 
fourths of actual cash value not to exceed $100 per acre for the 
number of acres totally destroyed, placed a double limitation 
on the recovery, limiting it to three-fourths value of tobacco 
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destroyed as well as to $100 per acre for all such tobacco. Henry 
Clay Fire Ins. Co. vs. Barkley (Ky.) 


JUDGMENT AND EXECUTION, 

Before judgment for default can be rendered against forelgn company, 
record must show service upon company or its attorney in fact. 
Globe Rutgers Fire Ins. Co. vs. Sayle (Miss.) ........6. ecccece 

Where it appeared that check for part of policy had been delivered by 
insurer’s agent to insured, before his death, but had not been 
cashed, a judgment in favor of beneficiary should protect the 


agent of insurer against unpaid check. Wylie vs. United States 
Suametes We MCCIGORE FRO. COs Ge Co dic 6 660.6 0:6-0-0: 6:6 b0cgnen et eeviensse 


Creditor may recover not only amount owing him when policy is issued, 


but advances which he made thereon. Morrow vs. National Life 
Assn. of Des Moines, Iowa (Mo.) 


COSTS AND ATTORNEY’S FEES. 


Attorney’s fees in actions against insurance companies are, by statute, 
allowed as part of costs. Manhattan Wholesale Grocery Co. vs. 
Westchester Fire Ins. Co. (Kan.) ...... 


Reinsurance. 


Reinsurance. Held, that defendant was not liable for its proportionate 
share of the amount of embezzlement, before its cancellation, as 
there being no excess over 250,000 francs, neither it nor plaintiff 
was liable at date of cancellation and no subsequent embezzlement 
could charge defendant with liability and its liability did not 
depend upon the extent of the liability of other reinsurers or 
whether they were liable. United States Fidelity & Guaranty 
Co. vs. French Mut. Gen. Society of Mut. Ins. Against Theft 
CW. Bid <ckccscs. cscresocecnsrse Sacsbeestests &6660 56008 we 0es cee 

Contract of reinsurance creates no privity of contract between re- 
insurer and person insured. Company cannot transfer its liability 
to another company by reinsurance without the consent of policy- 
hoider. Well va, Federal Lite Fné.. Co. CL) «6 vicc.065:60:0:00.56-00:0:0%s 

Contract of reinsurance is an undertaking to discharge obligations of 
reinsured company under which insured may sue. Statement 
of claim alleging insured and beneficiary had complied with all 
the provisions of the policy and had substituted due proofs of 
death was sufficient to entitle plaintiff to maintain an action 
against reinsurer. Weil vs. Federal Ins. Co. (TIl.) 


Mutual Benefit Insurance. 
CORPORATIONS AND ASSOCIATIONS. 


By-law concerning prohibited occupation does not apply where a mem- 
ber became engaged before by-law was adopted. Zeman vs. 
North American Union (111.) sccceseccvescece creses errr re 

Knowledge by supreme treasurer of practice of accepting assessments 
after they were due, imputable to society. Griffith vs. Supreme 
Counch! Of. Royal AFCGRUM CEG.) cccccces sevwccsiven. voscve ° ° 

No waiver or estoppel may be invoked against society based upon acts 
of local organizations or their officers, unless it has authorized or 
recognized such waiver. Griffith vs, — Council of Royal 
Arcanum (MO0.) .cccsece Cre seens oe eecevccocs cocccces 

Where society issued certificates to pe rsons. to form ‘new lodge, certifi- 
cates are not binding until the persons are initiated, and where 
person died before initiation there is no liability. Porter et al. 
vs. Loyal Americans of the Republic (Mo.)......... Vee-eeeenens 

Having made due tender of return of fees in case of uninitiated member, 
association did not waive its right to insist on initiation as a 
condition precedent. Porter et al. vs. Loyal Americans of the 
PIT... MER) nb. clea ee sclnned as Seca Skeyeee ven cere ceccceccccee 

Held, that under its constitution, beneficiary fund was charged 
with payment pro rata of death claims, etc.; that Supreme Lodge 
was entitled to an accounting, ete. Supreme Lodge, A. O. U. W. 
vs. Grand neni A. O. U. W. of the State of Minnesota et al. 
CU. TB) ccibns ese it 26a dese e-cee see ones ake 

Reinsurance, Held, “that defendant “became “liable on pre- existing con- 
tracts and was answerable for a breach thereof. Supreme Lodge 
K. P. va. Mims (Tex.).....0. CROCCO OFFS OFDS OES Oe wed EDe Hee coves 

When the exercise of judgment and discretion is vested either by law 
or contract in an individual or governing body, a reservation is 
implied that it must be exercised in good faith and reasonably; 
and in determining whether it has been so exercised the court 
will not substitute its judgment for that of the individual or 
body vested with discretion, but the inquiry is: Does the un- 
reasonableness of the action so clearly appear that reasonable 
men might not differ with reference thereto? Clarkson vs. 
Supreme Lodge K. P.—Miller vs. Supreme Lodge K. P. (S. C.).. 
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When the facts are undisputed, whether a by-law, rule or regulation 
of an insurance society is unreasonable, is a question of law for 
the court. Clarkson vs. Supreme Lodge K. P.—Miller vs. Su- 
prenhé TOGee The Py. 4B. Cobicnustdcncaureinnesends cue ence eee ans 

Local agent has no authority to waive provision of by-laws prohibiting 
waiver of any provisions of by-laws of society which relate to 
contract with member. Modern Brotherhood of America vs. 
THGRASR, COMM. osc. b:06606 see RA ANE C CED ERED CRED EEE SES Baad ee 

Knowledge of agent of forgeries committed by him in circumstances 
stated does not charge Grand Lodge with notice of such forgeries. 
In absence of any knowledge or suggestion of misconduct of 
financier, Grand Lodge was not bound to examine his books to 
detect fraud of which there was no suspicion, but might rely 
upon regular reports of auditing committee. Grand Lodge of 
Kandas, A. O. U. W., Ve. State Bank: (HAM) 6260 cceccvensaes ee 





THE CONTRACT IN GENERAL. 


No waiver or estoppel may be invoked against society based upon acts 
of local organizations or their officers, unless it has authorized or 
recognized such waiver. Griffith vs, Supreme Council of Royal 
AFCADUM: CHG.) caves vicadendesees ecergcs CCCROCCHCe S88 enecee 

Agent authorized ta solicit, ete, to countersign and issue policies 
against it, regarded as general agent of the company. Sun Ins. 
Office of London vs. Mitchell (Ala.).......ccee.ee- eoccece enee 

Commission to one as agent within limits of a certain city shall be 
liberally construed in favor of his authority to insure property 
in vicinity. Restriction upon general agent requiring inspection 
of property in outlying districts was not available against in- 
sured who had no notice thereof. Sun Ins. Office of London vs. 
MAICCHOl. CAITR. . cic ccvcsvsneescis bhes's Coc reese heed cacattvee sees 

Association may require payment of increased rate of assessment 
without restriction to any particular mode. Supreme Lodge of 
Fraternal Union of America vs. Ray et al. (Tex.) .....e-ccceees 

Association could provide that provision avoiding policy if insured 
committed suicide within two years should be extended to five 
years, such provision not violating any vested right. Klein vs. 
Knights and Ladies of Security (Wash.)....... 2b beee meek eee 

Answers relating to applicant’s health were warranties and if untrue 
beneficiary cannot recover. The Homesteaders vs. Briggs (Tex.) 

By-laws may be amended so as to increase amount of assessment to 
such sum as may become reasonably necessary to provide sufficient 
funds to meet the obligations. Supreme Lodge Knights of Honor 
Va. Bieter (30d.) scccecene Ce.e0.6.68 CORO ECR SOC DOOROOR CEE CES CCERS 

Under statute, ‘‘material to the risk” means any fact concerning the 
health, condition or physical history of applicant which would 
naturally have influenced insurer in issuing certificate. Modern 
Lrotherhood of America vs. Jordan. (Tex.).......... cheewsanee 

Contracts by fraternal association providing for forfeiture should be 
construed strictly against insurer. All parts of contract both 
printed and written should be given effect. Brittenham vs. 
Sovereign Camp Woodmen of the World (Mo.).........cecee. ° 


Underwriters’ policy. In view of the language of the power, the grant 
of power was joint and not several, notwithstanding a recital 
at the beginning that the agreement was entered into “by and 
between each of the parties of the first part and by and between 
each of the parties of the second part.” Unterberg vs. Elder 
CM. Tel” eee ceva envenneenans e 

Held, that the laws and amendments passed after plaintiff’s contract 
of insurance was entered into should be regarded as prospective 
only in their operation, and the reservation of general power to 
amend applicable only to the member’s duties and obligations 
as such, and did not authorize a radical change in the terms of 
his insurance contract. Supreme Lodge K. P. vs. Mima (Tex.).. 

Rights of a beneficiary in an ordinary life policy do not differ essentially 
from that of a benefit certificate. Modern Woodmen of America 
WE, HeaGie OC Gh. CV docccikecvccscessccescccesns Ce cevesarceunes 

Constitution and by-laws are a part of contr Claudy vs. Royal 
ROGNEG COL? . cacncicancensnedmenen vues VEEL RO eR Ce eelmneeewews 

Constitution and by-laws of fraternal order are part of contract. 
Brotherhood of Locomotive Firemen and Enginemen vs, Cole’s 











“Retrospective Operation” should be implied to interpretation of by- 
laws of social and beneficial organizations. By-law of fraternal 
order limiting designation of beneficiaries to certain class, has 
no retrospective operation so as to affect the validity of a prior 
contract not in harmony therewith. Coghlan vs. Supreme Con- 





clave Improved Order Heptasophs (N. J.).........4. DR et.weawned 
Fraternal society could not change its by-law in relation to members 
committing suicide, Claudy vs. Royal League (Mo.).......... ee 
Fraternal society may change terms of certificate provided change is 
reasonable. Claudy vs. Royal League (Mo.)........... Fees cere 


Forfeiture provisions should be strictly construed in favor of insured. 
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Coghlan vs. Supreme Conclave wee Order Heptasophs 
CRs. Bed: csisw.c6cane cee ° ae 
The order had power to assess member “his proportionate share “of 
deficiency in funds of order arising from inadequacy of rates 
paid by members joining prior to given date, one of whom was 
the member in question, as authorized by the Canadian Parlia- 
ment, amending the act under which the order was organized, 
is not being an act against public policy or an infringement upon 
vested rights for him to agree that such changes might be made. 
DeGraw vs. Supreme Court I. O. O. F. (Mich.). 42-00 48008 
The adoption of increased rates which were no higher ‘than required 
to pay the actual cost of carrying the risks on an adequate and 
equitable basis, was not objectionable as unreasonable, nor as 
violating the contract rights. Clarkson vs. Supreme Lodge K. P. 
—DMiljer ve. Supreme Lo@ge EK... P.. -€B. Cid ice cc cer tees cedeces * 
Contract will not be nullified even though it be shown on one or two 
occasions assured had consulted a physician for minor and tem- 
porary disorders. Yonda vs, Royal Neighbors of America (Neb.). 
The right of a beneficiary to recover should not depend upon the skill, 
intelligence and accuracy of knowledge possessed by the assured 
touching his own physical condition. If the ation has had 
an opportunity to examine the applicant and assumes the risk 
without deception, it should be held to the*contract,. Cunningham 
vs. Modern Brotherhood of America (Neb.)........+00005 ‘aoe ace 
It is not proper to place the burden of proof upon the be neficlary to 
show that at the time the certificate was issued the assured 
was free from the particular infirmity which ultimately caused 
his death. Cunningham vs. Modern Brotherhood of America 
CO Sa swsa tee paneace See ot LEON eR Se be ees aec eens 
Where by-laws are made part of contract, member is charged with 
knowledge and bound by terms thereof. Modern Brotherhood of 
APARTICR Va. TROBRONG. “CORR ogc cs oF e098 eRe S Sena 
Where member s agreed to be bound by rules or laws in force or to 
be adopted, society may bind him by adoption of by-laws, even 
though not retroactive in terms, if. reasonable in character. By- 
law providing that action must be brought within one year 
after accrual and such right of action should accrue sixty days 
after proofs of death should be furnished, was reasonable and 
binding. Arold vs. Supreme Conclave, Improved Order Hepta- 
nowpne (BG) sceces Pee eee ON TTT Ce ONS ee rere 


DUES AND ASSESSMENTS 

Where society’s agent had tendered to heneficiary refund of initiation 
fee, which was refused, a tender in court was sufficient to relieve 
it of liability. Porter et al. vs. Loyal Americans of the Re- 
PUBNIC (MO.) wcccsccsececvccccce 60:6: 6 1b: disce.h 9:8 bis-6 Kee bbs 

On the facts stated, plaintiff wi is only “entitled to recover assessment 
paid and interest thereon from the date of change in his certifi- 
cates. Supreme Lodge K. P. vs. Mims (Tex.)....... be edew ees 

FORFEITURE OR SUSPENSION. 

By-law concerning prohibited occupation does not apply where member 
had retired from such several months before his death. Knowl- 
edge of prohibited occupation communicated to officers of society 
is imputed to society. Zeman vs. North American Union (Ili.).. 

Member's failure to comply with by-laws requiring members to give 
notice before engaging in prohibited occupations and to pay an 
additional premium, avoided the _ certificate. Brittenham vs. 
Sovereign Camp Woodmen of the World (Mo.).......... eenee bes 
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Omission of local lodge to send to Supreme Lodge agreement required 
by by-laws does not defeat beneficiary's rights. Hotchkiss vs. 
Member who did not pay dues for three consecutive months either in 
advance or at monthly meetings ceased to be a member. Sevigny 
ve, Bociete St. Jean. Baptiste CR. L.pecccvccccvvccesvevesees eevee 
Forfeiture conditions will be enforced regardless of whether the con+ 
dition be considered precedent or subsequent. Brittenham vs, 
Sovereign Camp Woodmen of the World (Mo.)..... : eceenses 
Where member paid premium to third party who remitted. to “Supreme 
Hive, who received them without objections and member con- 
tinued during his life to pay dues to third person who never re- 
mitted them to the supreme officers, order could not defeat a 
recovery on grounds of nonpayment. Supreme Hive of Ladies 
of Maccabees of the World vs. Owens (Tex.)........ 
Supreme Lodge K. P. (Mo.) ..... ob. 0: 0.0.b:0:0:6'6: 5.80: 01&5,8-6 
Notice that lodge might be discontinued “did “not “justify failure to pay 
dues up to date specified. Makman vs. vanes Order Free 
Sons Of Judean CM, Yi) occcsccvincs boca e000 be0'8 eecreeecee 
Act of association canceling policy in violation ‘ot assured’s right, 
excused latter from making any further tender than the local 
assessment supported in policy. Raymond vs. Supreme Lodge, 
Knights of Pythias of the World (N. Y.)...cccccccvccccccscece 


cancellation of certificate 








Voluntary advance of dues by secretary 


was void and subsequent order attempting to reinstate member 
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was unnecessary as the membership continued without interrup- 
tion. It being shown that the money paid for the several months « 
mentioned was retained and that the assured died in the latter 
month, it will be considered that the association has failed to 
establish a forfeiture. Cunningham vs. Modern Brotherhood of 





MMOTIOR. - CROIND 606 666.560 Keds 2 HEM ORER KS RES IRE EMEC Ae mKeRELS 630 
Nonpayment of dues and assessments operates to suspend member until 

reinstated as provided in by-laws. Modern Brotherhood of 

AMBOCCE VR. BORRAPA. (COMME dsc cc cde ctcverccccéweceaacsivencedes 588 


(8) By-laws of association may be waived by society and may be shown by 
act of local order. Zeman vs. North American Union (IIll,) .... 9 
Fraternal society may waive its by-laws requiring prompt pay- 
ment of assessments. Griffith vs. Supreme Council of Royal 
BORN CHAD | a. nnrva. snance. daswudceande chaeeus 32 
Practice between local officer and member of local counsel “of fraternal 
order for the payment of dues and assessment after maturity is 
not binding on order unless authorized or ratified. Order of 
United Commercial Travelers of America vs. Young (U. S.) .... 74 
Under statute no subordinate officer of fraternal society can waive 
provision in contract. Brittenham vs. reno Camp Woodmen 
Of. tO WORD COR vccaeescecccesnccevcceuetecdsetuacuanewae 168 
Refusal to pay on grounds of default operates a waiver of any defense 
it may have arising out of failure to pay dues of two preceding 
months. Mayes vs. National Council of Knights and Ladies of 
BOCUPICY. CHM civiivicwondecurcraccde et aneeecs ens eeeecnencueenun 381 


4) Fraternal society which, by conduct, induces member to fall into the 
nabit of delaying payment, cannot, without warning, suspend 


member. Fraternal society estopped from invoking by-law re- 
lating to forfeiture without first giving notice to him. Griffith 
vs. Supreme Council of Royal Arcanum (MoO.) .......eeeees acces. ‘OO 


Nonpayment of dues for three consecutive months terminates mem- 
bership and defeats recovery. Sevigny vs. Societe St. Jean 
Dames Che Ee) csucdcavdcucavcessdkucarcdsshenevatetecucnawds 161 

Failure of member to give notice of engaging in prohibited occupation 
invalidated certificate Brittenham vs. Sovereign Camp of Wood- 
SHOR. OF SS “WOKS CORE) ond icc eianvsccucerdcetieendsstassnceonss 158 

Provision for forfeiture was self-executory and suspended member with- 
out further action. Makman vs. Independent Order Free Sons 
GE. TOGGR: CEs Tide cancvcccadstcccercacsunxavesesectdedvadvacns - 238 


(5) Right of action in equity to have policy adjudged in force does 
not preclude beneficiary from suing for breach of contract. 
Raymond vs. Supreme Lodge, Knights of Pythias of the World 
CNe. Zed cageevisncestvicctsceantstccvesetucueenccatkewceveecuaane 223 
Where benefit society notified local lodge of possible suspension, mem- 
ber of such lodge could either abandon his contract or keep it 
alive by tendering performance. Makman vs. Independent Order 
Pree tome of Jaga. Ch. . Bebvcccccoaxtsawscoctsceneviacedaaces 238 
Agent’s acceptance of arrearages after member’s death had no retro- 
active effect to revive the policy. Bennett vs. Sovereign Camp 
Woodmen: of the Werls (ROSS ciccivesavcéctendecedccenceséucan 392 
(BE) BENEFICIARIES AND BENEFITS. 
(2) In determining who is entitled to benefits, a liberal construction should 
be given in the by-laws so as to affect the purposes of the parties 
to the contract. Shelton vs. Minnis (Miss.) .......ceccercsccces 26 
Constitution and by-laws which provided that benefit should be pay- 
able only to certain relatives including ‘‘children,’”’ did not exclude 
illegitimate child of a female member as the code permits of such 


> 
I 


to inherit from their mother. Shelton vs. Minnis (Miss.) .... 26 
Fraternal society may limit beneficiaries enumerated in_ statute. 
National Union et al. ve. Keefe et ab. (Ti... ccccccccccccccee 126 


Certificate of membership payable to “person named in will’ does not 
waive provision of by-law that benefits should be paid to blood 
relatives or dependents. Supreme Lodge Knights of Honor vs, 
WOaer CIM) ccvaccrececévivncenecssgnneesetecsycussuceeiaaunead 161 

Member living with parents may not designate as beneficiary a married 
brother living in his own home and not dependent on him. 
Statute does not remove any limitations imposed by articles of 
association prescribing persons who may become beneficiaries. 


National Union et al. va. Keefe et al. (EN.).cccccccccccccecces - 136 
Certificate payable to ‘estate’? is payable to member’s executor or ad- 

ministrator. Coghlan vs. Supreme Conclave Improved Order 

TOCA CHE. Fis 006 cethercccdcdscsvcsdsaudecabadesoctexean . 387 


(3) Allusion to beneficiary in certificate as the member’s wife was mere 
descriptio personae and not a warranty that she was a lawful 
wife and she could recover though another was member’s lawful 
wife. Slaughter vs. Slaughter et al. (Ala.).........06. vedwngen See 

Act of association and member naming unauthorized person ‘as bene- 
ficiary does not deprive beneficiaries designated by articles in 
statute. National Union et al. vs. Keefe et al. (Ill.).......4..- - 126 

Where beneficiary died before member, such certificate became payable 
to legal surviving heirs of such member. Schneider vs. Modern 
Wooumen GC Americd CMODs<cccccecedesdddtanceveectewavese 336 
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Member may not change beneficiary by parol expression merely. 
Slaughter vs. Slaughter et al. (Al@.).....cccccccccceeccccccsece 
Member of fraternal order by taking out certificate, created a vol- 
untary trust in favor of selected beneficiary which could not be 
revoked. Modern Woodmen of America vs. Headle et al. (Vt.).. 
Under a benefit certificate reserving the right to change the bene- 
ficiary, the one designated does not have a vested right or in- 
terest in the certificate or the fund payable thereunder. Modern 
Woodmen of America vs. Headle et al. (Vt). cceeevecececcece 
Held, that the new certificate not having been delivered in the 
lifetime of the member, did not become effective so as to change 
the beneficiary, but the original certificate continued in force. 
Modern Woodmen of America vs. Headle et al, (Vt.).....eeeee 
One may change beneficiary provided new beneficiary is within class 
permitted by Order and objection to such change can only be 
made by Association. Former beneficiary has no just cause for 
complaint. Baker va, Hardy et al. €CNGD.) ccccccer ase 
Suicide provision enforced only when insured at time of self-destruction 
had mind enough to know that his act would probably result in 
death. Sovereign Camp Woodmen of the World vs. Landrum et 
Bi AIG). 0:9:9.:0:0:0.05- bt bb 5.59. 6 0400600 40> €- Ob ene eh er nb 060:0 08.68.68 . 
Held, that the terms ‘first wife’ and “second wife’ related te the 
matrimonial condition of the member after assuming member- 
ship, and no payment having been made on account of the death 
of first wife, the heirs were entitled to recover. Berger vs. 
Independent Brothers of Nieshwis (N. Y.) ....ccscscccscccccce 
Member’s certificate was avoided where he died while in hospital in 
custody for failure to pay fine imposed, even though death was 
not in consequence of such confinement. Gauger vs. American 
PASTOR, CID 0.5.6 5:00.4-0 0d. 6.0. 0b napa obec ese hee 68 
Provision exempting liability from death by suicide excepts liability 
from suicidal death as distinguished from involuntary or ac- 
cidental death, though the physical cause of the latter be the 
insured’s act. Wood vs. Sovereign Camp of Woodmen of the 
WETlG CIOWE) cnccvevereercer cs occvercrevereveecreurecsnee cece 
Clause in constitution that member shall recover amount of certificate 
when afflicted with consumption in its last stage, when not in 
conflict with certificate, is binding on Order. Brotherhood of 
Locomotive Firemen and Enginemen vs. Cole’s Estate (Ark.).. 
Before the beneficiary should be estopped from the assertion of her 
claim by any statement in the proofs of death, there should be 
evidence that she was identified with such proofs and a volun- 
tary statement of one of the officers of the association would 
not be binding upon the beneficiary unless she had knowledge of 








it, or directed it to be made. Cunningham vs. Modern Brother- 
MOOG GE ABMIATIOR COLO occ.kose circ cece es ebb rev er ee esres tse rene 
Where beneficiary died before member, such certificate became payable 
to legal surviving heirs of such member. Schneider vs. Modern 
WOOGMON GE AVROTICR COVOB 3 os cscccccccnswansavercrcerceueane 


Where member entitled to amount of certificate when afflicted with 
consumption did not make claim though entitled, he waived his 
rights and on his death beneficiary could claim amount 
thereof. Brotherhood of Locomotive Firemen and Enginemen 
VR. CIO WORE CAPE) «0 :5.0.6:.0:6:0/o.0.0 56.05.60. 6:24.60 50.0808 60.5.8 BE RSH 

Benefit certificate did not become asset of estate on death of member 
and did not become liable for payment of his debts. Schneider 
vs. Modern Woodmen of America (NeD.)......ccccsccesccvcces 


ACTIONS FOR BENEFITS. 


Under the law in force in Indian Territory prior to statehood the filing 
of a suit in proper court, and causing a summons to be issued 
thereon, directed to the United States Marshal with the intention 
of having it served on defendant if found, was ‘“‘the commence- 
ment of an action.” Supreme Lodge of Heralds of Liberty vs. 
PEOTTOR (ORIG) sccccrvccccccccsceccvecvccccecccesee ecccecece cece 


Where defendant issued benefit certificate insuring life of deceased in 
favor of husband, from whom deceased was divorced, the husband 
was a proper but not a necessary or indispensable party in a 
suit. United Benevolent Ass’n of Texas vs. Lawson et al. (Tex.) 


Where designation in will of person named as executor of beneficiary 
was void because of nonrelationship, he may nevertheless recover 
the amount due on certificate as trustee for heirs. Supreme 
Lodge Knights of Honor vs. Bieler (Ind.) ....eseeeeeeee eevee 


Held, that the summons and service brought the defendant into court 
and gave the court jurisdiction, notwithstanding the fact that 
the policy was executed in Indian Territory and suit brought 
thereon prior to statehood. Where defendart corporation has 
been properly brought into court by service of a summons on 
its admitted agent for service of process, the fact that after- 
wards, out of an abundance of caution, an alias summons is 
issued and served upon a person, not its agent, does not destroy 
the force and efficiency of the previous summons. Supreme 
Lodge of Heralds of Liberty vs. Herrod (Okl]a.).....eeeeeceeees 
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Held, the answer does not admit the cause of action alleged in com- 
plaint. Benefit certificate should bave been received in evi- 
dence; amendment proposed to answer should have been allowed. 
Question of waiver of nonpayment for jury. Kulberg vs. Su- 
preme Ruling of Fraternal Mystic Circle (Minn.).......cceeeeeee 

Burden of proving that defendant was a fraternal society and not in- 
surance company was on it. Keeton et al. vs, National Union 

Evidence of officers and members of order going to member’s saloon 
admissible to show waiver. Not error to exclude evidence offered 
by society that general officer who knew member was engaged in 
saloon business and on other occasions preferred charges against 
other members engaged in similar occupation. Zeman vs. North 
American Union (11) csccce coccves + Snceke C0bbee eeenmeeseed 

Contract entered into by local lodge as authorized by by-laws of lodge 
is admissible against Supreme Lodge. Hotchkiss vs. Supreme 
Rogge K.P... CRG) sccvcscecase C08. seesesee soesee soceseoceses 

Evidence held to sustain finding that decedent was mentally incompetent 
at the time so as not to realize that his act would result in 
death. Sovereign Camp Woodmen of the World vs. Landrum 
Ot al. (KY.) occccccese cveseos e C60 KO Reeve. waenaden +e e0es ee 

Evidence that insured completely recovered from maiaria within a few 
days admissible upon issue whether false statement was material 
to the risk. Modern Brotherhood of America vs. Jordan (Tex.).. 

Evidence held not to show that a false statement made by insured 
in her application that she had never had malaria was material 
to the risk. Modern Brotherhood of America vs. Jordan (Tex.).. 

Where liability from death by suicide is excepted, insurer has burden 
of proving suicide. Wood vs. Sovereign Camp of Woodmen of 





CHG WOES TEOWED: 6b.00 caceeecuscdntensdhikeeeenaawe ceeveee eoccce 
Held, the answer does not admit the cause of action alleged in com- 
plaint. Benefit certificate should hav been received in evi- 
dence; amendment proposed to answer should have been allowed, 





Question of waiver of nonpayment for jury. Kulberg vs. Su- 
preme Ruling of Fraternal Mystic Circle (Minn.) 
Beneficiary has burden of proving that certifica 
was in force at the time of member's dea 
Pathfinder et al. vs. Johnson (T 
Finding of death from disappearance was authorized. Supreme Lodge 
of Pathfinder ¢ai..¥ SOMNGON. CRO ccc cacdvevceuccues eseee 
Held, to show that plaintiff was depending on local officer to pay dues 
and was not relying upon custom to send written notice. Under 
findings court might assume, in absence of evidence to the con- 
trary, that an assessment was due, and to warrant a finding by 
court notwithstanding finding of jury that local eamp never in 
effect undertook to carry insured, but that that was done in his 
behalf as a private undertaking of local officer. Bennett vs. 
Sovereign Camp Woodmen of the World (Tex.) 
Held, to support a jury finding that carbolic acid causing death was 
taken accidentally and not with suicidal intent. Instinct of self- 
preservation raises a presumption against suicide. Grand Lodge 
A. O. U. W. of Arkansas vs. Wood (Ark.) ae 
It is not proper to place the burden of proof upon the benefic to 
show that at the time the certificate was issued the assured 
was free from the particular infirmity which ultimately caused 
his death Cunningham vs. Modern Brotherhood of America 
CGM? Chéitbue rec eanceeewes Vrrrecerrer er ee Keeeee . wees 


An inquiry cannot be made as to whether the disease of which the as- 
sured died was latent in his body, where there was no evidence 
to show that the particular disease for which he consulted a 
physician had been contracted before the certificate was issued. 
Cunningham vs. Modern Brotherhood of America (Neb.) 
Evidence showed that upon one occasion a doctor when calling upon 
assured’s children had, upon suggestion of another member of 
the family, given assured medicine for what he, in his evidence, 
named variously, “influenza, Ja grippe, a common cold.” This 
did not establish a defense based upon alleged falsity of an- 
swer. Yonda vs. Royal Neighbors of America (Neb.).........- 


Presumption of death arises from continued and unexplained absence 
for seven years where nothing has been heard from or con- 
cerning him at that time by those who, were he living, would 
naturally hear from him. Presumption is that absentee died 
during the first seven years of his unexplained absence. There is 
no presumption that it occurred at any particular time during 
that period. Insured cannot avoid its contract because of alleged 
violation by insured of a by-law adopted during such unex- 
plained absence. McLaughlin vs. Sovereign Camp of Woodmen 
of the World (Neb.).. Ceres eedsedvenecenseeceeeente 


Where insurer claimed that member had committed suicide, there 
was question as to his sanity, instruction that member had in- 
tentionally taken his life to avoid the certificate is not erroneous. 
Wood vs. Sovereign Camp of Woodmen of the World (lIowa).... 
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Increase of assessments does not, as a matter of law, establish un- 
reasonableness of by-law. Supreme Lodge Knights of Honor vs. 
BOIOE TIRE) cicvscccdsccrcccpeedcccecseertosevesesoccceuseses 6 BES 

Held, the answer does not admit the cause of action alleged in com- 
plaint. Benefit certificate should have been received in evi- 
dence; amendment proposed to answer should have been allowed. 
Question of waiver of nonpayment for jury. Kulberg vs. Su- 
preme Ruling of Fraternal Mystic Circle (Minn.).......eeeseee0- 381 

Jury’s finding that there existed generally a custom of carrying the 
sick and indigent members, did not require the court, as a 

matter of law, to render judgment for plaintiff. Bennett vs. 

Sovereign Camp Woodmen of the World (Tex.).........eeee08 . 393 











